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SUPREME COURT - STATE OF NEW YORK

I.A.S. PART 7 - SUFFOLK COUNTY

I'RESENT:
WILLIAM B. REBOLINI

.J ustiec

Wagner Georges,

Plaintiff,

-against-

Cool Power LLC, Peter Taonnina
and Rools Deslouches,

Defendants.

Attarnev for Defendant Raals Deslouehes:

RIchard T. Lau & Associates
PO. Box 9040
Jericho, NY 11753

Clerk of the Court

Index No.: 1595312008

Motion Sequence No.: 001; MD
Motion Date: 8/15/11
Submitted: II/28/11

Motion Sequence No.: 002; XMOT.D
Motion Date: 8/15/1 I
Submitted: 11/28/11

Attornev far Plaintiff:

Levine & Wiss, PLLP
259 Mineola Boulevard
Mineola, NY 1 150 I

Attorney for Defendants
Cool Power LLC and Peter Taormma:

Baxter, Smith & Shapiro, P.e.
99 N0l1h Broadway
Hicksville, NY 1180 I

Upon the following papers numbered 1 to 42 read upon this motion and cross motion for
summary JudgmenL: Notice of Motion and suppol1ing papers. I - 14: Notice of Cross Mallon and
supporting papers, 15 - 22; AnswcnngAffidavits and SUppol1ingpapers, 23 - 34: Replying Affidavits
and Supp011ing papers, 35 - 42.

The instant action seeks to recover damages for personal injutics allegedly sustained by
plainti ff as a result of a motor vehicle accident which occun'cd at the intersection of Motor Parkway
and Highland Road m the Town of [slip on January 25, 2006 at approximately 8:40 a.m. Plaintiff
Wagner Georges ("Georges") was the front scat passenger 1tl an automobile owned and driven by
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defendant Ranis Deslouches ("Deslouches") at the time it collided with a vehicle owned by
defendant Cool Power LLC C'Cool Power") and driven by defendant Peter Taormina ("Taormina").

By his velified bill of particulars plaintiff alleges that as::\ result of the subject accident, he
sustained serious injuries mcluding, lumbar spine herniation at LS-S I with impingement on the
thecal sac, lumbar spine spnun, cerVIcal spine disc bulges at C3-C4, C4-CS and C5~C6 with cord
impingement, reversal of the cervical lordosis, cervical spme sprain, impIngement supraspinatus
ouLlct syndrome, rotator cull tendinosis and/or tendinllis, nght shoulder tendinitis and headaches.
Adthtionally, he claims that he was confined 10 bed and home for approximately two weeks
followmg the accident. PlaintIff also alleges that he sustained a "serious injury" satisfying the
followmg threshold categories under lnsurance I.aw S5102 Cd): permanent loss of use of a body
organ, member, functIon or system. permanent consequential lImItatIon of use of a body organ or
member, significant limitation of use of a body function or system: and, a medically determined
injury or impairment of a non-pemlanen! nJture which prevented the him from performlllg
substantially all of the material acts which constitute his usual and customary daily activities for not
less than 90 days dUling the 180 days immediately following the date of the accident.

Defendant Deslouches now moves for summJry judgment in his favor dismlssmg the
complaint on the grounds that he did not sustain a "serious injury" as defined in Insurance Law
S) 102 (d). In SUPPOI1of his motion, defendam submits copies of plainti ff's summons and complaint.
his answer, plainti IT's bill of particulars, the transclipt of plaintiff's examination before Ilial dated
February 8, 1010, the affirmed report dated April 13, 20 I0 of defendant's examining orthopedic
surgeon, Robert Israel. M.D. based upon hIS examination of plaintiff on the said date, the alTirmed
reports dated March 8, 2010 of defendant's radiologIst, Alan B. Greenfield, M.D. based upon hiS
review of cerVIcal spine, lumbar spine and right shoulder MRI studies conducted 011 February 6,
2006, February 27, 2006 and February 6, 2006 respectively and the affirmed report dated July 12.
2006 of the "no-fault" doctor, Harvey CJoldberg based upon his exami l1ation of plainti fr on the said
date.

Insurance Law ~51 02 (d) defines "serious inJury" as "a personal injury which results IIIdeath:
dismemberment: significant disfigurement: a fracture: loss of a fetus; permanent loss of use of a
body organ, member, [unction or system: permanent consequcnliallimitation of use of a body organ
or member: significant limitation of use of a body function or system: or a medically delennincd
injury or impairment of a nOll-pennancnt nature which prevents the IIlJured person from performing
substantially all of [hc material aClS which constitute such person's usual and customary daily
activi[ies for nOi less than ninety days dUling the onc hundred eighty days Immediately following the
(}(,;CUITenceof the injury or impairment" (Insurance Law S51 02[ d]). The Courl or Appeals has held
that the issue of whether a claimed injury falls within the statutory definition of a "serlous injury"
is a question of law for the COlll1S in the first instance. whIch may properly be decided on a motion
for summary judgment (see, Lic~Hi v. EllioH. 57 NY:2d 230 [!9821: Charlev v. Gnss. 54 AD3d 569
I [" Depl.. 2008]).
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In order to recover under the :'permancnt loss of use"' category. plaintiff must demonstrate
a total loss of use of a body organ, member. function or system (see, Oherlv v. Ban~s Ambulance
Inc.. 96 NY2d 295/2001 D. To prove the extent or degree of physical hrmtation with respect to thc
"permanent consequential limitation of use of a body organ or member" or "significant hmnation
of use of a body function or system" categories, either objecti ve evidence of the extent. percentage
or degree of the limitation or loss of range of motion and its duration based ana recent examlllation
of the plaintiff must be provided or there must be a sufficient description of the "qualitative nature"
of the plaintiff's limitations, with an objective basis, correlating the plaintiff's I1mitations to the
normal function, purpose and use of the body part (see, Toure v. Avis Rent A Car Systems. Inc., 98
NY2d 345120001: Mejta v. DeRose, 35 AD3d407 [2nd Dept., 2006]).11 is fortheCourt todetermine
in the first instance whether a prima fttcie showing of "SCI;OUSinjury" has been made out (see,
Tippin!!~Cest~l1i v. Kl1hennv, 174 AD2d 663 [200 Dept., 1991 I). The initial burden is on the
defendant "to present evidence. in competent form, showing that the plamtiffhas no cause of action"
(Rodri2uez v. Goldstein. 182 AD2d 396 [ISl Dept., 1992]). Once defendant has met the burden.
plaintiff must then, by competent proof, establish aprilllllf{lcie case that such serious injUry exists
(see, Gaddv v. Evler, 79 NY2d 9SS [19n]).

On April 23, 2010, defendant's examining orthopedic surgeon, Robert Israel. M.D.,
performed range of motion testing of plaintiff's cerviGIl and lumbar spine and on Apnl (3,20 I 1 he
performed range of motion testing of plaintiff's right shoulder and compared plaintiff's observed
results to normal measurements, all of which were within normal limits. Harvey Goldlbcrg, M.D.
performed range of motion testing of plaintiff's cervical and thoracolumbar spine and shoulders III
hiS examination of plaltltiff on July 12,2006 and It is unclear as to whether the results were within
normal limits. However. both Dr. Israel and Dr. Goldberg failed to set forth the objectIve tests that
they used to determine range of motion restrictions or to identify what, il"any, ll1strUlTlentwas used
to calculatc the measurcments (see, Tolstocheev. v. Bajrovic, 28 AD~d 473 [2",1Dept., 20(61). Since
dcfend~\111failed (0 establish his prill/a facie entitlement to .Judgment as a matter of law In the first
1I1stancc,iI is unnecessary to consider whether the opposi ng papers were sufficient to raise a triable
Issue of fact' (see, Yon!; Deok Lee v. Singh, 56 AD3d 662 [2"J Dept., 200SJ; Joseph v. HJmpton, 48
AD3d 638 ['2,,,1Dept.. 2008]; COSCiav. 938 Trading Corp., 283 !\D2d 538 L2"JDept., 2001 n.
AccorJ11lgly, the motion for summary judgment dismi~~ll1gplainti IT'scomplalllt on Ihe ground lhat
he thJ not sustain a "senous inJury" is denied.

Coo) Powcr :JIlUT~lOrl1linanow cro~s move for an order pursuant to CPLR ~32 1"2dismissing
the complmnt and all cross clalllls asserted :Jgalllst them nn the ground thaI they are nul responsible
for the plainti ffs' injuries because the actions of defendant Deslouchcs were the sole proxImate cause
of the accident. In SUPPOl1of their motion. defendants Cool Power and Taormina suhmil. infer {Ilia.

copies of defendant Taormllla's February 8. 2010 examination before trial transClipl and of
defendanl DesloLlehes' December6, 20 I0 examination hcforc trial transcript and an llnccnificu copy
of the police accident reporl dated Junuary 25, 2006. The plaintiff alleges that defendants
Deslollches. Cool Power and Taorm1l1a were negligent, careless and reckless in the ownership.
operation. management. maintenance, supervision, use and control of their motor vehicles.
SpeCifically. plaintiff alleges In his venfied bill of particulars that defendants were negligent III
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operating their vehicles at excessive rares of speed, in failing to obey the rules or the road. to keep
a proper lookout. to stop at a stop sign, to rimely and properly apply brakes, to turn steenng
mechanisms, sound homo gl ve any signal, notice or warning of said vehicles' approach. to yield the
right of way. to avoid the other vehicle and to take steps and/or actions necessary to avoid the
accident. Plainti ff and co-defendant Dcslouchcs oppose the motion and maintain that the defendants
Cool Power and Taormina conuibuted to the happening of the acclLlent and must be found
comparatively negligent.

During hiS examInation before trial, pIainLlll indicated that although he was a front scal
passenger In defendant Deslouches' vehicle on the date of the accidenL, hc was reading something
and not paYIng allention 10 the driving at the time uflhe collJslon. Therefore, he did not observe the
Cool PowcrfTaormina vehIcle prior to Ihe accident. Defendant Deslouches testified, at his December
6,2010 deposition, that whlle lJl the process of crossing over Motor Parkway to enter the Long Island
Expressway he was involved in an accident with the vehicle owned by defendant Cool Power and
driven by defendant Taormina. He indicated [hat it was a clear day with 110 precipitation coming
down or on the ground and that traffic was not heavy as he observed it. Defendant Dcslouches
contended that he stopped at a stop sign on Highland Road at its intersection with Motor Parkway
and lhat he was stopped there for 2 to 3 seconds during which time he "looked quickly twice" in each
direction and that nothing was blocking his vision. He proceeded across the two southbound lanes
safely, across the first "reft" or nOi1hbound lane, then "when [he} got to the next lane where traffic
was coming onto the right thai is when [his] car got hiLl' He did not see the Cool PowerrraorlllJnu
vehicle before getting hit and indicated that he was accelerating at the time of the impacl. HIS
intention was to drop plaintirroffand to go to school at Sl. Joseph's Co[[ege in Patchogue at 9 a.m.
werc it not for the accident which OCCUlTed<1tapproximately 8:40 a.m. The front and pOltions of the
rear, passenger side of hIS vehicle were damaged in Lhe collision. Finally, defendant Taormll1a
testi ned that he was proccedi ng III a nOlthcrly di rection on Motor Parkway on a dry, clear day when
he was lllvolved in an accident with the Des[ollchcs' vehicle. Taorml1ltl first observed the
Des[ollches' vchicle when it was passlIlg the mIddle shoulder of Motor Parkway at the intersection
WIth Highl:.l1ld Road. When he first saw the olher vehIcle, \vhlch was perpcmlicu[ar to hIS vchicle,
Taonmna "hit !hlsJ brakes. put illlS] hand on the horn and wcnt slightly righl." He indicated that t[115
was all done III one sccond and that his car skidded before Impact. Taormina testIfied that the other
vehicle did not SlOp llmnediately pnor to the collision and that the Deslouches' vchicle "came from
[hIs] left and hit 1Il1O[him]'" The driver's Side of his vehicle was damaged as a result of the
aCCIdent

Summary judgment is a drastic remcdy and should only be granted in the abscnce of any
tliable ISSUCSof fact (sec. Ro1Uha Extruders. Inc. v. Ceppos, 46 NY2d 223f 1978J: Andre v. Pomcrov.
35 NYld 361 11974J). It is well scUlcd that the proponent of a summary judgment motIOn must
make aprimaIllcie showing of entitlcment lOjudgment as a matter of law. tendcring suffiCIent proof
to demonstrate the absence of any matenal issues of fact (see, Alvarez v. Prospect I-Iosp .. 68 NY1d
310 [1986]). Fai[ure to make such a showing reqUIres a dental of the motion, regardless of the
sufficiency of the opposing papers (see, Wine!!rad v. New York Uni\'. Med. Or .. 64 NY2d 851
I [98.:'if). Further, the credibi Ilty of the parties is not an appropnate consideration for the Court (sec,
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S.J. Capelln Assocs .. Inc. v. Globe Mf!!. CO]])., 34 NY2d 338 (19741) and all competent evidence
must be viewed in a light most favorable to (he party opposing summary judgment (see, Benincasa
v. Galll.lhho. 141 AD2d 636 [~ndDepr.. 1988]). Once this showing by the movant has been
established, the burden shIfts to the party opposing the summary judgment motion to produce
evidence sufficient to establish the existence of a material issue of fact (see, Alvarez v. Prospect
Hosp., 68 NY2d ]20 [1986]).

VehIcle and Trarric Law S1172 (a) provides, in relevant part, that an operator of any vehicle
approaching a stop sign shall stop "at the point neurcst the intersecting roadway where the dnver has
a vIew of the approaching traffic on the intersecting roadway," and that the dri vcr must comply with
Vehlcle and Traffic Law * l142 before proceeding into the intersection. Further, Vehicle und Traffic
Law * 1142 (a) requires a driverofa molar vehicle approaching a stop sign to stop and yield the light
of wuy to any vehicle that has entered the intersection or ISapproaching so closely as to constitule
an immediate hazard (see, Willis v. Finks, 7 AD3d 519 [2'>dDept., 20041: Szczotka v. Adler, 291
AD2d 444 [2"dDepr.. 2002]), and vehicles traveling on a through highway have a preferential ngh[
of way (Vehicle and Traffic Law § 149). A dliver who fails to yield the right of way in violation of
Vehicle and Traffic Law §1142 (a) is negligent as a matter of law (see, Goemans Vo County of
Suffolk, 57 AD3d 478 [2'-.1Dept., 2008J: Mahza v. Puerto-Rican Transp. Com., 50 AD3d 650 [2'JoJ
Dep!.. 2008]; Exime v. Williams, 45 AD3d 633 12,1d Dept.. 20071). Of course, there can be morc
than one proximate cause of an accident, and evidence that one drivcr was negligent docs not
preclude a finding [hat thc comparati ve negligence of another dri vcr contributed to an accident (sce.
Exime v. Williams, 45 AOJd 633 [2"dDept., 20071: Cox v. Nunez, 23 ADJd 427 [2'ldDept., 20051).
Thus, a driver who lawfully en[ers an Intersection may be found partli.llly at fault for an accident If
he or she railed to use reasonable care to aVOIdcolliding with another vehicle in the intersection (see.
Gorham v. Methull, 57 AD3d 480 [2,,<1Dept.. 2008]; Eximc Vo Williams, 45 ADJd 63:1 [2,,<1Dept.,
2007]: SIegel v. Sweeney, 266 AD2d 200 [2,,<1Dept., 19991).

Here, defendants Cool Power and Taormina established prima j(lcie their entitlement 10
summary judgment on the issue of liability. The evidence showed that after stopping at the stop sign
Dcslouches proceeded Into the intersectIon without having observed the Cool Power/Tuormilla
vehicle (despitc thc facl that it was a clear day, llNhing was blocking his visioll. and he could see
1000 feet ahead), was accelen.1ting at the time of the collision and failed to yield the right of way to
co-defendants' oncoming vchicle in violation of Vehicle and Traffic L.aw§ I 141 (see, Bans v. Pa!!c,
51 AD3d 833 12'oJ Depl.. 2008]: EXlme v. Williams, 45 AD3d 6:13 12,t<lDept.. 20071: Hull v.
Spaenoll,44 AD3d 1007 IT'd Dcpt., 20071: McCain v. Larosa, 41 AD3d 792 [2"d Dept., 10071:
McKeavency v. Reiffel1, 168 AD2d 411 [2ndDept., 2000]).

The burdcn. thereforc. shined to plaln[lfTand co-defcndant Deslouchcs [0 raIse a triable Issue
or fact as [()whether Cool Power and Taormina were negligent and. if so. whether such negligcnce
was a proximatc cause of the accident (see, Malizi.l v. Pucno-Rican Transp. Com .. 50 ADJd 6:')0[2,

,,1

Dept.. 100SJ: McNamara v. f'ishkowitz, IS AD3d 711 [1"J Dept., 20051: g;£ I!cncrallv, Alvarez v.
Prospect I-Iosp.. 68 NY2d :no r 1986]). Neither pJaIl1tiITnor defendant Deslollches presented proof
raising a triahlc issue or fact Significantly. there IS no eVIdence In [ile record supportIng the
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conclusory assertions that Cool P()\ver and Taormina contributed to the causatIon of the accIdent
since defendant DesJouches was under an obligation to yield the right of way to oncoming vehIcles
(see, Goemans v. County of Suffolk, 57 AD3d 478 [2JlJDept., 2008J: Maliza v. Puerto-Rican Transp.
Com., 50 AD3d 650 [2"J Dept., 2008]; Exime v. Williams. 45 AD3d 633 [2"d Dept., 2007]) or that
defendant Taormllla could have avoIded the collision (see. Camio v. Leahy Mech. C01]2., 30 AD3d
.:'iS4 [2,,<1Dept., 2006]; Ishak v. Guzman, 12 AD3d 409 [2"J Dept., 2004]; Mel1arcnne v, Pnsco, 9
AD3d 353 [2r\dDept., 2004]), and defendants Cool Power and Taormina had a preferential right of
way (VehIcle and Traffic Law *149). Smce plaintiff did not ohserve the accident and defendant
Deslollches did not see the Cool Power/Taormina vehicle untll the accident occurred, neither has
rebutted the tcstlmony of defembnt TaOrIll1l1a whIch 1l1dicated that he attempted to aVOId the
colliSIon by hltt11lg hIS hrakes, sounding hIS horn und turnmg to the right Immediately prior to the
colliSIon Accordingly, as the undisputed eVIdence shows defendant Deslouches falled to yield the
light of way to the approachmg vehIcle driven by Taornllna, the portion of the motion for pal1ial
summury Judgment on the issue of liabilIty IS granted. In I1ght of the foregoing, the pOl1ion of the
cross motion for summary Judgment disllllssing the complaint on the ground that plaintiff did not
sustain a serious mJury as defined m Insurance Law *S 102 (d) is denied as moot.

Based on the forcgolllg, It is

ORDERED that the lllotion hy defendant Rools Deslouches for an order pursuanlto CPLR
*3212 granting sumlllury Judgment in his favor dismIssing plaintiff' s complaint on the ground that
he did not sustain a "serious injury" as defined in Insurance Law *5102 (d) is dell1ed; and. It IS
fWiher

ORDERED that the portIon of the cross motion by defendants Cool Power LLC and Peter
Taormina for an order pursuant to CPLR *3212 granting summary Judgment ll1 their favor
dismlssl1lg plamti Irs complaml and all cross claims mtcrposed agumst them on the Issue of llabi lity
IS granted and the portion of the cross mall on by defendants Cool Power LLC and Peter Taormina
for an order pursuant to CPLR *3212 granting summary Judgment in their favor dismIssing
plaltltlfl's complaIIlt on the ground that he did not sustam a "senous injury" as defined rnlnsurancc
La\v *.:'i102 (d) IS denied as moot.

Dated
1 l

:' /6'1;1-4' •,. .-
IJ".-/ !. ,

___ FINAL DISPOSITION x

,v~ d/&h.-L" '
HON, WILLIAM Il, REIlOLlNI, ,J,S,c.

NON-FINAL DISPOSITION

[* 6]


