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SUPREME COURT OF THE STATE OF NEWYORK 
COUNWOF NEW YORK PART 10 

L. CHARNEY 1410 BROADWAY, LLC, 

Plaintiff, 
-against- 

WHALINO MFG CO. INC and WHALING 
DISTRIBUTORS, INC., 

Defendants. 

psclslanlQrda 
Index No.: 114250/09 
Seq. No. : 002,003 

Pnrrnt  
Hon. J U  J. G m  

J.S.C. 

_. 
Rec’ktion, as muired by CPLR 5 2219 [a] of the papers considered in the review of this 
{these) motion($): 

Papers 
F I L E D  - - 

’ Numbered 

Sequence # 002: 
Defs drn [3120] wl GB afhd, exhS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 
Pttf’s opp w/ ENP affid ........................... NEVY.YQRK. . . . . . . . . . . . . . .  2 
Oefs reply w/ GB atfkl ..................... .~c;9yl?nCCER~s,Q~F!~S 3 

MAR 06 2012 

. . . . . . . . .  
Sequence #003: 
PltPa amended n/m [3212,3211 J wl BB affirm, ENP affM, exhs . . . . . . . . . . . . . . . . . . . .  1 
Defs rnh-rn [3212] and opp wl JP affirm, GB aff i ,  memo (sep back), exhs . . . . . . . . . .  2 
Pltf’s opp and reply wl8B affirm, ENP am, exhs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 
Def8~tply~/GBaff ld  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 

Gische, J: 

Upon the tbnegojng papers, the decision and order of the court is as follows: 

This actlon arlaes from a dispute invohrfng a commercial lease. Defendant, Whaling 

Mfg Co. Inc (“defendant“ or “Whaling7 entered into a Lease with, plaintiff, L. Charney 1410 

Broadway, LLC (“plaintWor “Charney’), for untllQO6, located at 1410 Broadway in NewYork 

City (‘Pmrnlses’). This adon was pravioualy dismissed as to Whaling Distributors, Inc. 

(Glsche order, August 24,2010). In its complaint, plaintiff raises varlous claims for breach 

of contract, seeklng rent, additional rent, liquidated damages, accelerated rent o w d ,  and 
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attorney‘s fees. 

Presently before the court are two mohion sequences. In motion sequence # 002 

(“Seq. 002’7, defendant moves to condltianally dismiss the summana and verlfkl complaint 

(CPLR 5 3128) based upon plslintift’a clalmad failure to provide discovery. PlaintifFopposm 

the motion. 

In motion sequsnca # 003 (Seq. 003”), plaintiff m o m  for partlal summary judgment 

(CPLR 9 3212) as to: (1) as to both liablltty end damages on plaintiffs firat cause of adon 

(“ld COA?, (2) as to both iiablltty and damageri on plaintiffa second muse of action (.2“d 

COA”), (3) as to liability on the fourth cause of action (“4M CON) and for an order granffng 

it reasonable attorney’s fees. Plaintiff further rnovtw to dlsmlss all of defendant‘s affirmative 

defenses (CPLR Q 321 1). Plaintiff d m  not move on Its third cause of actbn (“3M COA?. 

Defendant opposes plaintlffs motion and cross-moves to dismiss all four causes of adlon 

In the complaint (CPLR 5 3212). Plaintiff opposes defendant‘s crms-motlon. Issue Is joined 

and the motlons are timely and may bs consided on their merits. CPLR 8 3212, MI1 v. C& 

gf NewYo&, 2 N.Y.3d 648 (2004) 

Fa- Presented 

The following facts am undlsputed unless otherwise indicated. 

WhaIlng was a tenant in the Premiaaa pursuant to a fivo year lease dated November 

17,2006 rLaase”). Pursuant to the Lease, Whaling agreed to pay an annual basa rent of 

$89,300.00 for the period from December 16, 2008 through December 31, 2008, then 

increased to $94,000.00 for the remainder of the Lea-, in equal monthty Installments. 

Whaling WEIS ab0 obligated to pay items of additional rent throughout the lease term. 

Plaintiff claims that on several occasions durlng the months of February and March 
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2008, Mr. Bruce Block (“Mr. BloM), presMent of L.H. Chamey Associates, Inc, the bulldings 

Managing Agent, vlstted the Pmrntses durlng business hours. On each such occasion, Mr. 

Block observed that the Prernlses were unlit and locked, alfhough the Premises appeared 

to contain Whallng’s furnishings and tmds goads. 

On March 6,2008, it la undisputed that Whaling completely vacated the Premises. 

On March 7,2008 plaintm re-entered the Premises and changed the locks. Also, on March 

7,2008, plaintiff sawed notice on Whaling that it was In defautt ofthe Lea# fortdilure to pay 

rent and additional rent. The notice further SCUM that the Lease was termlnatd, as of 

March 11,2008, If Whaling failed to pay an aggregate total of $15,585.12. The notice did not 

addrem any clalm of non-occupancy. Whaling did not pay any rent before the March 11, 

2008 deadline set by plalntlff. 

On March 26, 2008, plainmfs ettorney served another n o t b  on Mr. Swergold, 

defendant’s attorney, that Whallng was In default of the Lease for failure to pay rent and 

additional rent, and for failure to occupy the premises. Undar the new notice, plaintiff dalms 

that Whaling owed an aggrsgats total rent and addltlonai rent of $365,558.98, Whaling dM 

not pay the new amount stated in the second notice. 

On April 17,2008, plaintiff sewed a Notlea of Cancellation upon Whaling’s attorney, 

whkh by its terms, ended Whaling’s Lease effective April 23,2008. Plalntlff claims that only 

then dM It rPenter the Premises. Plaintiff daims that a8 of April 23,2008, Whallng was In 

arrears for Base Rent, Utilities, Taxes and Late Charges In the amount of $21,918.78 and 

that no part of the arrearage has been paid. 

Pfaintiff daime It began attempts to re-let the Premises on or about April 23,2008, in 

an effort to mltigate Whaling’s damages arising from breach of the Lmae. PIalntm sewd 
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a new tenant for the prernbs and entered into a leaw; the new tenant commenced paylng 

rant for the Premisea on September 15th 2008. 

Plaintiff argues that in addition to unpaid rant through March 2008, ft Is also entitled 

to rents and additional mnts for the period April 13,2008 through September 15,2008, during 

which the Premises remained vacant. Through September 15, 2008, plaintiff claims 

$43,540.18. Plaintiff argues that it paid third party brokerage fees totalfng $56,430.73 In Its 

efforts to relet the Premises and $81,750.00 to renovate the Premises, to which It also claims 

entitlement. 

Defendant opposes the motion and c r o m o v e B  for summary Judgment (CPLR 5 

3212) dlsmlsslng the four causes of action in the complaint, claiming that no money is mwd 

to plaintiff because of (1) plaintWs retention of Whallng's $15,667 securlty depostt, (2) a 

$1 0,500 credit in favor of Whaling in accordance with a stlpulatlon of settlement in a separate 

b u t t  captioned LChamey 7410 Bmdway, LLC v. James Pevao, mgumntorhrM&g 

A#@. Inc. (Supreme Court, New Yo& County)(lndex No.: 114153108), (3) plaintiFf's failure to 

obtain lawful possession of the subject premises via a summary proceedlng, a judgment of 

possession and a warrant of evlctlon and (4) Whaling having surrendered Ehe subject 

prernlsss by operation of law when plaintiff changed the lock on the door, reentered and relet 

the Premlses for It9 own bsnsftt. 

Plaintiff opposes the defendant's crossmotion, substanthrely arguing that (1) plainWs 

retention of the sew* depostt can be applied to all cost8 incurred In oonnection wlth 

dafendants defauft and abendonmant ofthe premims, (2) defendant unilabrslly abandonad 

.the pramiaas, plalnw did not agree to or accept defendant's abandonment, thus there a n  

be no surrender by operation of law, and (3) the alleged defects In the notices of default and 
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csncdlatlon are Irrelevant, sin- they were mrvd after defendant abandoned the pmmtses. 

Dircuamion 

On a motion for summary judgment, the proponent bears the Initial burden of setting 

forth evMantlary facta to prove a prime facle c8se that would entitle It to judgment in favor, 

wfthoutthe nbbd for atrial. CPLR Q 3212; w d  v. NYU Marlhl Center, 64 N.Y.2d 851 

(1985); h~, 49 N.Y.2d 667, 562 (1880). Only if it meats this 

burden, will it then ahtft to the party apposing summary judgment who must then establish 

the existence of materjal Issue8 of fact, through evldentlary proof in admlsslble form, that 

would require a trial of this actlon. Zu&man v. Citv of New York, supm. If the proponent 

falls to make out Its pdma hcle cam for summary Judgment, however, then Its motion must 

be denled, regardless of the sufficiency of the oppoaing papem. Ahrarez v, Pro specf 

J - I o s D ~  08 N.Y.2d 320 (1986); Byotte v, 0 enrash, 81 N.Y.2d 1062 (1993). Since each 

party has moved for summary judgment, each beam their own burden on their mpectlve 

motions. 

Granting a motion for summary judgmant is the functional equivalent of a trial, 

therefore it Is a drastlc medythat  should not be granted where there Is any doubt as to the 

existence of a triable Issue. RotubaExtnrdw-8 v. Csnme, 48 N.Y.2d 223 (1877). The muffs 

fundon on these motions is limited to "issue finding," not 'Issue detehination." 

-, 3 N.Y.2d 395 (1057). When onty Issues of law are raised in 

connection with a motion for summary Judgment, the court may and should resolve them 

W o u t  the need for a testimonial hearing. Hindes v. Wela, 303AD.Zd 459 (2d Pept. 2003). 

The primary and dispmitive legal dlsputn between the partb on these motions is 
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whether there was a surrender oftha Lease on March 6,2008 and acceptance on the Lease 

on March 7,2008, when the plaintiff changed the, locks. For the reasons set forth below, the 

court holds that them was s u d ~  a surrender, by operation of law. 

A aurrender by operation of law 'occum when the parties to a lease both do some act 

80 Inconsistent with the landlord-tenant relationship that it indicates thalr intent to d w n  the 

lease termlnated."J3iVe@e Research lnat v. KMGA. In&, ,68 N.Y.2d 689,692 (1986); 

88, Inc. New York Univ, 257 A.D.2d 472,473 (1st Dept. 1W9). It tS inferred from 

the conduct of the parties, whom not only must the tenant abandon the premises, but the 

landlord must accept the premises as a surrender. Ford Covle Pm..  Inc. v. 3W Avenue 

VR- 63 A.D.3d 782 (2d Dept 2000) (internal citations omMd); Rlvarslds Rewar& 

Jnst, v KMW. Ink, supra. A surrender by opsration of law predudes the landlord from 

asserting continuing lease obligations , 250 

A.D.2d 528,529 [I st Dept. 19981) and brminatea the owners right to rent for any period after 

the tenant has vacated the premlses ( W o  rd v. Terhune, 30 N.Y. 453 [1864]). 

Whether a surrender by operation of law has occurred i8 a determlnatlon to be made 

on the facts of each partlcular case (Rlwfi q , supra). whsra, 

a3 here, the pertinent fads are not disputsd, the determination cBn be made as a matter of 

law wlthout the need for a trial supra). 

An abandonment of premises, couplsd with the refusal to pay rent, when acted upon 

by the landlord In such a manner 8s to show that s/he Intended to resume control for hie own 

benefit and not for the benefit of the outgoing tenants, is equivalent to surrender by operation 

of law. Saracena v. Pm isfer, 180 AD.348, 349 (Ist Dept 1917); Wofford v Ad- 289 

A.D.2d 249 (1st Dapt 2002); mr Hllle Ha rdware. InC. v. Con lin R d t v  Corn, 292 kD.2d 
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565 (2d Dept. 2002); Brood< Entemrls- v ni w m ' s  Bav Boat Co. InL, 292 A.D.2d 681 

(2d Dept 2002); Bav P h  E8@8, Inc, Y New YOrk U nlvarslk supra; 

vslm&d I v Kenford Go.. Irl~, 80 A.D.2d 96 (4th Dept. lQi7). 

While there is some amblgufty about whether Whaling vacated the Premises in 

February, there le nodfspute that by March 8,2008, it had completely V8catad the Premises. 

Defendant daims, and plaintiff daas not refute, that plalntlff mntered the Premises the 

following day, on March 7, 2008, and changed the locks. Defendant claims, without 

opposition, that its employee was not abk to enter the Premises on March 7,2008, because 

the locks had been changed. The new keya vmre not ofFered or otherwise made available 

to Whaling. There Is no prod that the change in locks was done for any other mason than 

to retake the Premises. 

Although plaintiff subsequentiy sewed notlces regarding the Lease, they ware 

irrelevant, because the Premises had, by plalntth own acts, already changed pmse9sion. 

Plalntiff changed the locks. The Premlses were subsequently remodeled, with the admitted 

e x p m  intent to entice a new tenant to rent them. Plaintiff's claim that the defendant's 

surrender was unilateral is rsjsctad. The facta do not support any conclusion of unilateral 

action because plaintiff acted by changing the locks after defendants abandonment The 

court, therefore, flnds that the parties manifestly tntended a surrender and acceptance of the 

pramkaa on March 7,2008, hamby termlnatlng the lease. 

When a landlord accepts a surrender ofthe premises, this act operates to dkcharge 

the tenant f m  all iiabillty for rent In the future." mi ov Reah Corn, v, Van Warn 

-uonal LLC, 73 AD.W 546, 553 (1st Dept. 2010) (internal cttations omittad). 

Slmllarty, Mere a landlord chooses to re-enter and relet the pmmieea for his own purposes, 
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%e tenant [Is] released from further llabllltyfrm rant“ supra). 

Such a surrender and acceptan- wvm the reIationshlp between the partles, by the 

creation of Bn estate lnconslstent with the prfor tenant’s rights under the lease (see, 

m a n  Dev. v Kenford Go, Id. at 100). Thus, after March 7,2008, Whaling has no further 

responsibility under the Lease. Termination of the Ieeea in this manner, however, does not 

relieve defendants of liabillty lncurted prior to the surrender. N i c w  A C u m ,  I nc. v, 

Buyer‘s Bazaar. I& , 224 A.D.2d 052, 954 (4th &pt. 1096). Therefow, Whaling is still 

responsible for all unpaid rents and addttfonal renb accruing under the Lease before the 

surrender. 

The motion and erosmotlon for summary judgment ~ m ,  therefom, resolved a8 

follows: 

The lit COA seeks rent and additional rent for breach of lease. Slnce the Lease 

temlneted March 7,2007, plaintiffs right of recovery is iimkd to only the rent and additional 

rent that accrued prfor to the date of surrender. In this cam, plaintiff has submitted Its 

statement of accountshawing that through March 7,2008 the amount of $ 1 5 ~ 3 1  .W wa3 due 

and owing in rent and additional rent Whaling claims that this amount doBB not r e M  a 

credit for amounts paid by its guarantor, pursuant to a stipulatlan of settlement dated July 18, 

2010 (“ssttlament stlpulatlon~i made in a separate action. It also claims that it is entitled to 

an offaet for its m r i t y  deposlt. Plaintiff argues that the $10,500.00 pald by the guarantor 

should be applied post-judgment and that the security deposit is governed by Artida 34 of 

the Lease. 

There Is no dlapute that the plaintiff ha8 not credited the $iOi500.O0 paid by tha 

guarantor toward any outstanding amountss. This mdtt should be applied. There is no 
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restriction in the settlement stlpuiation that limits the applbtlon of the credit post judgment. 

The sewrrty deposit, howsver, Is governed by Article 34 of the bass. This provision 

gives the plaintiff discrstion over how to apply the monies. Therefore, the court will not o b t  

the amounts owed by the securlty deposit. The plaintiff may apply the security deposlt to any 

judgment It obtains hereunder which wlll Include reasonable attomey's fern. In the event 

there is an excess, plaintiff may be responsible to return ta poidon of that security deposit to 

Whallng. (BLa9 v, Anabil USA he,, 29 kD.3d  408 [lst Dept 20oSn. 

The court, therefore, finds that through March 7, 2008, plaintiff Is owed $5,031.99 

($15,531.99 leas $10,500.00) and may have a judgment therefore. PlalntWs motlon for 

summary judgment is granted only to the extent stated heraln. This amount is without 

prejudice to either pa-' claims regarding the application andlor return of the sewrity 

deposlt. 

In the complaint, plaIntMseeks the sum of $181,720.81 a8 liquidated damages a8 its 

2"6 COA. In the currant motion, plalnttff seeks summary judgment on a lasser sum, that of 

$167,223.83, as its liquidated damages forthe 2"d COA. This amount represents tho unpaid 

rents and additional mnts due for the use and occupancy of the Premises from April 15,2008 

through September 15, 2008. The court denies plaintth summary judgment motion and 

grants summary judgment in favor of defendant's cross-moffon dismissing the 2"6 COA. The 

Lsasa terminated as of March 7,2008 by operation of law. The damages plaintiff is seeking 

in the 2" GOA are all alleged to have a m e d  after March 7,2008. 

Plaintiff does not move with respect to iEs 3nl COA, seeking accekmtlon of the entire 

amount of rent due under the Lease. Defendant, however, dosa cros$moves for summary 

judgment dismimlng hfs cause of action. Once the surrender and acceptance by operanon 
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of law m r r e d  on March 7,2008, the rights of the parties under the Lease termlnated. Any 

attempt by plafnti to accelerate rant, therefore, falls a8 a matter of law. Defendanfs m s -  

motion for summary judgment on the 3' COA is granted. 

On plaintiffs 4'" COA, the court finds that the plaintiff ia entitled to fees reasonably 

Incurred, but only to the extent plaintiff prevailed in the 1" COA In general, each party to a 

litlgatlon Is requlred to pay its own legal fees, unless there Is a statute or an agreement 

provldlng that the other party shall pay same. AG ShiD W tonance Corn. v. Lezak. 88 

N.Y.2d 1 (lese). Here, the Lease expressly provides that Defendant is liable for Plaintiff's 

reasonable attorneys fees In thls action. The Court, therefore, rafm the Issue of what 

PlaintifF may remver from Defendant for its reasonable attorneys fees to a Spadal Referee 

to hear and report back to the court. T ~ B  m a l  Referas la directed to consider the Impact 

of the small amount actually recovemd as rent and additional rent as compared to the wet 

amount of legal work performtd In thls actlon on unsoecessful clalms, when s/he makd ita 

recommendations on what is reasonable. PlaintHf is hereby directed to serve a copy of this 

declslon and order upon the OfFlca of the Special Refwee so that thls reference can be 

assigned. 

her reliefs r e r r a  

In lfght of the foregoing decision, plaintiffs motion ( S q .  003) for the dismbsal of the 

afflrmathre defenses pursuant to CPLR Q 321 1 is moot. The afffrmatlve defenses (that are 

not otherwise boiler-plate) pertain to damages sought Post March 7,2008. Since the Lease 

terminated by oparatlon of law on that date, the right to mover such damages is denied as 

a matter of law, without conslderatlon of the affirmative defenses. 

Defendant's motion (Seq. 002) for an order striking or dismlesing the cornplalnt as a 
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discovery sanction, pursuant to CPLR 5 3126, is likewise moot in light of the foregoing 

dedslon. 

GQlldmh 

In accordance with the foregoing, it is hemby: 

Omm~that motion sequence # 002 1s denied a8 moot; and k la further 

ORDERED that on plaintm, L. C harney 141 0 Broadway, LLC'a, 1 a COA, the court grants 

partial summary judgment In favor of plalntM, L. Chamey 1410 Broadway, LLC's, for any rent 

and additional rent outstandlng for the months of February 2008 and March 2008 in the sum 

of $5,031 .QQ; and it Is further 

ORDEREDfhaf the court dentes plaintiff, L. Charney 1410 Broadway, LLC's, summary 

judgment motion and grants summary judgment in favor of defendant, Whallng MFG Go. 

Inc's, croaamotlon dismissing the 2"d COA; and it is further 

OftDEREDthat the murl grants surnrnaryjtldgment In favor of defendant, Whaling MFG 

Co. Inc's, crowmotion dlsrnlssing the 3d COA; and It Is further 

ORDERED that on plaintiff 8 4" GOA, the court finds that the plalntlff, L. Charney 1410 

Broadway, LLC, Is untitled to fee8 1~a8OnBbly Incurred in connection wlth the 1'' COA and 

refers the b u s  of what plainUFF, L. Charney 1410 Broadway, LLC, may recover from 

defendant, Whaling MFG Co. Inc, for *its reasonable attorneys fees to a Special Referee, to 

hear and report her findings back to the court; and it is further 

ORPEER that plalntlff, L. Charney 1410 Broadway, LLC, is hereby dl&d to sew8 

a copy of this Decision and Order upon the OlTice of the Special Referee wlthin 60 days of 

the date of this Decision and Order so that the matter may be calendarad, failure to timely 
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sew8 wlll be deemed an abandonment of the right to aaek legal faas; and it Is furthat 

ORDERED that plaintiff, L. C Chamey 1410 Broadway, LLC's, motIon to dismiss the 

defendant, Whaling MFG Co. Inc's, affirmalhre defense k denled 85 moot; and it Is furbhar 

O R P E R E D ~ ~ ~ ~  entry of judgment Is held in abeyance pending the flnal determination 

of legal fees sought in the 4" COA; and it is further 

0mERU)that anyreliefmquested that hae not been addressed has nonethelase been 

considered and is hereby sxpresaly denlad; and It is fuurbher 

ORDERED that this constitutes the decision and order of the court. 

D a d :  New York, New York 
March 1 , 2 0 1 2  so Ordered: 

HON. JUDlT . QISCHE, J.S.C. c 
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