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Petitioner, 

For Leave to Servc a Late Noticc of Claim, 

-against- 

' I I E  CITY OF NEW YORK, 

For pctitioner: 
Wanda Sanchez Day, Est]. 
'The OLlicc o f A i  & Bains 
I 1  8-35 Queens Uoulcvard, lhth  Floor 
Forcst Hills, NY 1 1375 
646-479-95 17 

Index No. 1 10445/11 

Argued: 11/29/11 
Motion Seq. No.: 00 1 
Motion Cal. No.: 79 

DEClSION Sr ORDER 

For City: 
Suzaniic K. Colt, ACC 
Michael A ,  Cai-dom 
Corporation Counsel 
100 Church Slrccl 
New York, NY 10007 
212-788-061 1 

Hy noticc of motion, petitioiicr moves pursuant to General Municipal Law (GML) 

5 50-c(5) for an ordcr granting hiin leave to scrvc a latc notice of claim. Respondent opposes. 

I .  RACKGROUND 

On July 6, 2010, petitioner was riding his inotorcycle and was stoppcd at the inlcrscction 

of Vcrnoii Houlcvard and 3 lS t  Street in Queens whcn Ncw York City Police Officcr Curtis 

Gr i ims  pullcd him ovcr. (Affidavit ol'Lester Miller, datcd Aug. 22, 201 1 [Millcl- Affid.]). After 

dctermining that there was an outstanding bcnch warrant for petitioner, noticing that some sort of 

knife was piimed lo the outsidc of his pants pocket, and Gilding the safcty shield on his hclmct 

iiisui'ficient, Grimes arrested petitioner and traiisportcd him to Queens County jail. (Id.). Shortly 
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tliereafter, pctitioiicr was charged with criminal possession of a weapon in thc fourth dcgrcc 

(Penal Law tj 265.01) and ;i violation of Vchicle and TralKc I,aw 5 381(7). (/d.). 

In ail affidavit daled July 7, 201 1 and attached to the C‘riminal Court coiiiplaint, Griiiics 

states, in pcrtincnt part, that he belicvcd pctitioner had a gravity knii‘e in his posscssion on tllc 

date of his arrest. (Id.), At petitioner’s arraigiimcnt on July 8, 201 1,  the bench warrant was 

vacated, and petitioncr was released 011 his own rccagnizance. ( Id) .  

Over the four months following his release, pctitioner appeared in court f’our titiics, 

rcqucsting that the District Attorncy’s O l k e  produce the knife, which he asscrted was a box 

cutter. (Id.). At the fourth appcaraiicc, the charges against petitioner were disniisscd upon 

discoveiy that tlic knife was not a gravity knife. (Id.). 

Petitioncr scrvcd respondent with a iioticc of claim describiiig thc nature olhis  claim as a 

“[vjiolation [of l  civil rights based on racial profiling, wrongful arrcst, wrongful imprisonment, 

[and] malicious prosccution.” 1-IC set ibrth a detailed iiarrativc of his arrest, incarceralion, 

prosecution, and allcgcd that the charges were dismisscd “approximately four months” after his 

release. (Id.). A copy of Grimcs’s affidavit and photographs of tlic knife and helinet are annexed 

theret o . (Id ) , 

Sonietinie before Octobcr 7, 201 1, petitioner served respondcnt with the instant iiiotion, 

annexing thereto his affidavit, a copy of his notice 01-claim, photographs of the knik and 

motorcycle helmet, and Griiiics’s affidavit. (Id.). On October 7, 201 1, respondent served 

petilioncr with its opposition papers (Affirmation of Sumiiic K. Colt, ACC, in Opposition, datcd 

Oct. 1 1,  201 1 IColt Opp. Aff.]), and on October 20, 201 1, petitioncr scrvcd it with his reply, 

aimcxing thereto a return receipt dated January 18, 201 1 purportedly evidencing service of 
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I 
I pctitioner’s notice olclaim, a lettcr from [he New York City C’oniplrollcr’s Officc dated Fcbruary 

2, 20 1 1 acluiowlcdging receipt ~I‘YBIIIC‘, arid a certifjcatc of disposition rcflccling that the charges 

against him werc dismissed on November 17,2010 (Affirmation of Wanda Sanchez Day, Esq., in 

Reply, dated Oct. 1 1 ,  20 1 1 [Day Reply Aff.]). 

11. CONTENTJONS 

Petitioner asserts that Grimes’s and the District Attorney’s actual knowledge of the ilcts 

undcrlyiiig his claiiii may be imputed to respondent, that it obtained same upon rcceipt o f  his 

notice dc l a im,  and that it will riot bc prejudiced by his late iiling as a result. (Id.). 1-IC claims 

that his delay is ctcused by thc District Attorney’s I‘ailurc to produce the hiifc. ( Id . ) .  

In opposition, respoiidcnt contends that petitioner’s application is hcially delicient 

insofar as lie fails to providc thc date 011 which the charges were dismissed and offers only 

Grimes’s dfldavit ;is docuinciitation of thc criminal procecdings against him. (Colt Opp. Aff.). It 

denies having obtaincd actual knowledge of the fk t s  underlying petitioner’s claim until rcccipt 

of the instant niotiori and claims that thc passage o l  time has prejudiccd its ability to 

meaningfully invcstigate his claim. (Id.). And it maintains that the District Attorney’s rerusal to 

produce the knife docs not excuse petitioner’s subscquerit delay in iiling the instant motion. (Id.). 

In reply, pctitioner claims thal the iioticc of claim he previously servcd was timcly as to 

liis malicious prosecution claim, rclying on the return rcccipt, the February 2 leltcr, and Ihe 

ccrtificatc of‘ disposition, and he maintains that Grimes’s knowledge of his claim may be imputed 

to rcsporiderit, that respondent’s participation in his prosecution demonstrates that it will riot be 

prejudiced by his delayed filing, and that his counsel iieedcd the evidciicc in the District 

Attorney’s posscssion in order to file ;1 notice of claim. (Day Reply Aff.). And, hc contends that, 
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pursuanl to GML 5 50-e(6), his failurc to specily in his notice of claim tlic datc the charges 

sgainsl him were disniisscd should be disregarded, as I-uspondent has actual knowledge of his 

claini and thus will not bc pre.judiced by this defect. ( I d ) .  

111. ANALYSIS 

A. ‘I’imcliness of previously-servcd iioticc of claini as lo nialicious prosecution claim 

I’ursuanl lo GML t j$ 50-e(l)(a) aiid 50-i, in order to coiiiiiiencc a torl action against a 

municipality, a claimant iiiiist servc it with a notice of claim within 90 days o l  the datc on which 

the claim arosc. A claim for inalicious prosccution accrues when a criminal proceeding is 

terminated in a petitioner’s favor. (Nzmez v Cify o f N w  I’ork, 307 AD2d 21 8 11’‘ Dcpt 20031). 

Here, as petitioner providcs the Jariuary 18 return receipt, tlic Fcbruary 2 letter, and the 

certilicate oldisposition for tlic first timc with his reply, I decline to consider them. (SLY Matter 

uJ‘Keyt‘s v City ofIVew York, 89 AD3d 1086 [2d Dept 201 11 [on a motion for leave to scrve late 

notice o l  claim, court dcclincd to considcr evidence of excuse for late filing improperly 

submitted for f k t  tiinc on rcply]). ‘I’hus, as he indicates only that he l-ilcd his notice of claim 

“~0011~’ after the charges against hirii were dismissed, whether his notice of claim was tiiiiely with 

respect to his inalicious prosecution claim cannot be determined. 

B. Leave to servc late noticc of claim 

The coiirt may extend the time to file a notice of claim, and in deciding whether to grant 

the extension, it must considcr, inter” diu, whethcr the inunicipality acquired actual luiowl cdgc of 

the csscntjal facts constjhiting tlic claim within thc 90-day deadline or a reasonable time 

therealter, whether the delay in serving the notice of claim substantially prejudiced the 

inunicipality in its ability to niaintain a defcnse, and whetlicr the claimant has ;i reasonable 
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excuse for. the delay. (GML 5 5O-c[5]; Perez ex rcl. 'liirres v New York C i t y  I l t d t h  & I I o s p ~ .  

Corp., 81 AD3d 448, 448 11'' Dcpt 201 1 I). In considering tlicse factors, none is dispositive 

(I'crrrson ex re1 Pcm-.son v New Y m k  City I-lculth h' HOSJ~S.  Coip., 43 AD3d 92, 93 11'' Ilcpt 

20071, qfld 10 NY3d 852 [ZOOS]), and givcn their flexibility, the court may lake into account 

other rclcvant f x t s  and circumstances (Wn,shitigtorz v Cily of New Yoik, 72 NY2d 88 I ,  883 

~19881). 

1 .  Actual luiowlcdge 

A claiiiiaiit bcars the burden of demonstrating a municipality's actual knowledge of the 

cssciitial Lets underlying his claim. (Walker v New York CiQ Tr. Auth, , 266 AD2d 54, 54-55 [ 1 '' 

Dept 19991). A municipality has such knowlcdgc when il has knowledgc of the facts underlying 

the theory on which liability is prcdicated (Mullel- of Grande v Ciry of New York, 48 AD3d 565, 

566 [2d Ilcpt 200Slj. Generally, the facts are those which demonstrate a coiiiicction between thc 

injury or cvcnt and any wroiigdoirig 011 the part of thc municipality (Muller of Werner v Nynck 

Union h e  School Disl., 76 AD3d 1026, 1027 [2d Dcpt 2010]), not merely gciicral knowlcdgc 

thal a wrong has bccn committed (Mntter oJ'Devivu v Town qf Ccxrinel, 68 AD3d 991, 992 [2d 

Dcpt 20091; Mcrlter. of Wright v City 0fNe.w York, 66 AIl3d 1037, 1038 [2d Dept 20091; Ariax 1' 

New I'orkClity Heal/lz & Ho,spps. Corp., 50 AD3d 830, 832-833 [2d Dcpt 20081, Iv denied 12 

NY3d 738 [2009]; Poppalurdo v City ofNew York, 2 AD3d 699,700 [Zd Dcpt 20031; 

Chattergooi~ v N e ~ ~  York City Hnus. Aufh., 161 AI32d 141, 142 11" Dcpt 19901, lv denied 76 

NY2d 875 1.1 9901). 

Actual knowledge may be iniputcd to a municipality wherc its employccs cngaged in the 

conduct giving rise to a claim. (C;ihb.s v City q fNcw York, 22 AD3d 717, 71 9-20 [2d Dept 20051; 
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Ficciirnn 1) Nusscrii C'oiciity C'ivil SL3i.v. Coinin '17, 290 AlI2d 164, 174 [2d Dept 2001 1; A p l u  v 

Vi /y  o f N e w  Yor.k, 189 AD2d 632, 633 [ l q t  Dept 1993 I ) .  

I Icrc, ;IS petitioner's claims arise from Grimes's conduct in arrcsliiig and dctsining him 

md thc District Attorney in charging and prosecuting him, actual knowlcdge of' the facts 

undcrlying his claim may be iniputcd to respondent. (,SLY Nzmez, 307 AD2d 21 8 [actual 

knowledgc of false arrest and inalicious proscculion claims imputed to City, as NYPD posscsscd 

all essential facts]; Grullon 17 Cily q f N c w  York, 222 AD2d 257 [ l q t  Dept 19951 [where NYPI) 

and District Attorney's Office investigated criincs allcgedly coimnitted by petitioncr, actual 

knowledge of facts undcrlying false arrest and falsc irnprisomneiit claims imputed to City]; 

Justiniano v Ncw York Cify Hoi~s.  Auth. Police, 191 AD2d 252 [ 1" Dept 19931 [where policc 

officcrs in municipality's employ madc arrest and initiated invcstigation, actual knowledge of 

l'alse arrcst and malicious prosecution claims imputed l o  municipality]). 

And, although a latc noticc of claim served without leave may providc a imunicipality 

with actual knowledge (,see, cg, Hcrtone Cornrnissioniny v City ojNew York, 27 AD3d 222 11'' 

IIcpt 2006 ] [notice ol' claim servcd without leave less thaii two months after expiration of 90-day 

period provided agency with actual howlcdgc]), absent any proof of thc date on which hc scrved 

rcspondenl wilh his notice of claim (see supra, III.A.), whether rcspondent obtained actual 

knowlcdgc through same cannot be determined. 

2. Prcjudice 

As pctitioncr has cstablished that City obtained actual knowledge ol' the facts underlying 

his claims, he has also demonstrated the absence of prcjudice. (See Ansong v Cily o f N e w  York, 

308 AD2d 333 [l" Dept 20031 [no prcjudicc where police department acquircd actual hiowledge 
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through its employccs’ involvement and continued to iiivcstigate underlying crime, and police 

aiid court records presuinably still in existcncc]; Nz//7ez, 307 AIXd 3 18  [same]). Itespondcnt’s 

conclusoiy assci-tion of prejudicc is insullkieiit to rebut this showing. (See  S d 7 ~ ~ i u d t  v I:.’oiin/y of  

Esscx, 60 AD3d 1248, 1250 [3d ncpt  20091 [where petitioiicr dernonstratcd actual knowledge ol‘ 

part of municipality and lack of prej udice on this basis, municipality’s coriclusory assertion of 

prejudicc bascd upon “Illere passage of time” is “uiipcrsuasive”]; Gibhs, 22 AD3d at 71 9-20 

[where City employces perhrined acts complained of, and pctitioner able to show actual 

knowlcdge of. claim on this basis, petitioner also ablc to show lack of prejudice, as City providcd 

only conclusoiy asscitions of prej udice madc solely by its attorncy]). 

3. Rcasonablc excuse 

As petitioner has established both actual knowlcdge and the abscnce of. prejudicc, and as 

“the lack of a rcasonable excuse is not, standing by itsell’, sufficicnt to deny an applicatioii for 

lcavc to serve and iile a late notice of claim” (An.song, 308 AD2d 333), respondent’s delay in  

producing the knife need not bc considered. 

C:. Error/ornission of date in notice of claim 

Pursuant to GML 5 50-e(2j, a notice of claim must include, inter diu, “thc time, place, 

and manner in which the clairii arose.” However, pursuant to GML 5 50-e(6): 

At any time after the servicc of a notice ol’claiin and at any stage ol‘ an action or special 
proceeding to which the provisions of this scctioii are applicable, a mistake, omission, 
irregularity or del‘ect made in good faith in the notice of claim rcquired to be served by 
this section not pertaining to the manner or time of service thereof, iiiay bc corrected, 
supplied or disregarded, as the case may bc, in the discretion o€ the court, provided it 
shall appear that the othcr party was riot prejudiced thereby. 

liere, as respondent’s employees participated in pctitioner’s prosecution, therc 
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presumably cxist rccords From which respondent may dctcrmine the exact date on which the 

charges against petitioner wcrc dismissed. (See szipi-u, Ansong, 308 AD2d 333). And, in any 

event, petitioner's natrative and Grimes's allydavit providc sufficient detail to permit respondent 

thc suIficieiicy o l  a [iilotice of Lc]laiin is merely whether it iiicludcs information sufftcicnt to 

cnable the city to investigate , . . ."I). Thcrcfore, abscnt any indication of bad faith on 

pelitioner's part, his failurc to includc same in his notice ol' claim docs not prejudice respondent's 

defense and may be disregarded. 

IV. CONCLUSION 

Accordingly, it is hercby 

ORDERED, that pctitioncr's motion for leave to serve a late notice of claim is grantcd, 

and the annexed tioticc of claim is dccmed served upon service ofnoticc of cntry ol'this ordcr 

ENTER: 

I3 k b a r T i '  J S C 

DA'I'ED: March 2, 20 12 BAR 9 JAFFE 
J.  S. C. New York, New York 

'MAR i! i- 4) 20Q 
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