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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

- 
Index Number : 104532/2008 
GAHR, HERBERT M. 
vs. 
T.L.S. NEW YORK REAL ESTATE 
SEQUENCE NUMBER : 004 
SUMMARY JUDGMENT 

Justice 

/ j l  
PART - 

- 
INDEX NO. 

MOTION DATE 

MOTION SEP. NO. 

The following papem, numbered 1 to , were read on this motion tolfor 

Notice of MotlonlOrder to Show Cause - Affldavita - Exhibits 

Answerlng Affldavlts - Exhibits 

I No(s). I 

Replying Affldavlts I No(s). CI 
Upon the foregoing paperg, It is ordered that this rnotlon 1s 

1. CHECK ONE: ..................................................................... -FINAL DISPOSITION 

3. CHECK IF APPROPRIATE: '0 SElTLE ORDER 0 SUBMIT ORDER ................................................ 
n DO NOT POST o FiDUCiARY APPOINTMENT REFERENCE 
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SUPREME COUR'I' OF THE STA'L'E OF NEW YORK 
COUNTY OF NEW YORK : PART 5 

I I 

P 1 aiiit i i'l; 
-against- 

Motion Date: 11/29/11 
Motion Seq. Nos.: 004, 

DECISION AND ORDER 

T.I,.S. NEW YORK KEAL ESTATE, LLC and 128 
EAS'I' 86'h STREET ASSOCIATES, LLC, 

Third-party PlaiiitiU, 

-against- 

'THE CITY OF NEW YORK, R&T PIZZA, 
MANHATTAN AND BRONX SURFACE TRANSIT t4EN YORK 

TRANSIT, 
OPERATING AUTHORITY and NEW YORK e6Q~n cERKs Om'' - 0 .  

Third-party Defendants. 

For plaintiff 
David A. Kapclman, Esq. 
3 w. 35"'St. 
New York, N Y  1000 1 
2 12-563-20 10 

For T.L.S.: 
Gregory D.V. Holmes, Esq. 
Harris, King & Podera 
One Battery Park Plaza, 30'" FI. 
New York, NY 10004 
212-487-9701 

For City: 
John Orcutt, ACC 
Michael A. C~rdozo 
Corporation Counsel 
100 Church St., 4'h FI. 
New York, NY 10007 
21 2-442-685 I 

For Associates: 
Rngcla Lurk Milch, Esq. 
Smith Mazure et ul. 
1 1  I John St., 20"' F1. 
New York, NY 1003s-3 198 
2 12-964-7400 

Ry notice of inotion dated August 1 ,20  1 1, defendant City moves pursuant to CPLR 32 12 
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and/or CPLR 321 l(a)(7) for an order sunimarily dismissing the third-party complainl aiid all 

cross claims against it. 

By notice ol'motioii dated August I ,  201 1 , defendanthhird-party p1aintiffT.L.S NYC 

Real Estate, LLC (T.L.S.) niovcs piirsuant to CPLR 3212 for an order summarily dismissing the 

complaint against it. Plaintiff and City oppose. 

By notice of cross motion dated August 5 ,  201 1, defendant 128 East Shih Street 

Associates, T,.I,.C. (Associates) movcs pursuant to CPLR 32 12 for an order summarily 

dismissing the cornplaint and all cross claims against it. Plaintiff and City oppose the cross 

motion. 

The inotions are consolidated for decision. 

I. BACKGROUND 

On September 9, 2007, plaintiff was injured when he allegedly tripped and fell on a hole 

or depression or crack in the sidewalk and/or an uneven or raised part of the sidewalk located in 

l'ront of premises locatcd at 126 East 86'h Street and 130 East 86t" Street in Manhattan, 44 feet 

and 10 inches from the curb on Lexington Avenue, eight fect, three inches from the front of the 

ncwsstand located there, aiid two feet, five inches from the 86Ih Street curb. (Affirmation of 

Andrcw I ~ c a s ,  ACC, dated A u ~ .  1, 201 1 [ h a s  Aff.], Exh. A). 

On or about March 28, 2008, plaintiff served dcfendants with his summons and 

complaint, and del'eiidants thcrcafter served their answers. (Id., Exh. A). Associates asserted a 

cross claim agaiiist T.L.S. for indemnification and/or contribution, while T.L.S. assertcd a cross 

claim for indemniiication agaiiist Associates. (Affirmation of Angcla Lurie Milch, Esq., dated 

Aug. 16, 201 1 [Milch Aug. Aff.], Exh. B). 
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On or about January 30, 2009, T.L.S. commenced the third-party action, arid asserted a 

negligence claim against City based on City's allcged spccial use of-the sidewalk. (Lucas Aff'., 

Exh. B). 

On January 9, 2009, plaintiff testified at an examiliation bcfore trial (EBT) that his 

accident occurred in front of the newsstand wlicn he tripped in a hole and/or crack in the 

sidcwalk, causing him to fall. (Lucas AfK, Exh. E). 

By response dated April 9, 2009, City produced the results of ;1 sidcwalk scarch for the 

location of East 86"' Street between Lexington and Park Avcnues fox the two years belorc and 

including the date of plaintifl's accident, which yielded 12 permits, four inspections, and a Big 

Apple Map; none oi'the pcrmits was issued to City or any City agcncies. (Id., Exh. G). 

By decision and ordcr dated Novenibcr 16, 2009, the third-party complaint was dismissed 

against third-party defendants Manhattan and Bronx Surface 'Transit Operating Authority and the 

New York City Transit Authority. (Milch Aug. Aff., Exh. E). 

On January 4, 201 1 ,  Marke Stemple testified at an EBT that in 2007 he inanaged 'l'.L.Sn7s 

property including the premises at 130 East 8hth Strect, that his duties included inspccting 

property and maintaining certain areas, and that he would inspect the premises every week or 

evcry other wcck by walking inside the building and observing the store-fronts located on the 

fbst floor of the building. 1 le recalled no complaints about the sidewalk in front of the premises 

and never saw the hole or crack in the sidewalk in front of the newsstand, and he was unsure i1 

the building superintendent ever reccived any coniplaints. (Milch Aug. Aff., Exh. I). 

At an EB'1' held 011 January 7,20 I 1 ~ Sergio A. Spodek, the managing agent for the 

premiscs located at 128 East 86Lh Street, testified that he did not rcrnernbcr noticing any problems 
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with, nor did he reccivc any complaints about, the sidcwalk in lront of the premises. Ile did not 

recall if any rcpairs were made to the sidewalk bcforc plaintiff's accidcnt. (Zd., Exh. J). 

By aflldavit dated August 1, 20 1 1, David Atik attests that a search of City's records for 

the owner of the preniiscs locatcd at 128 East 86Ih Street rcflects that City was not the owncr and 

that the property is classiikl as a Building Class C7 (walk-up apartments, over six fimilies, with 

stores), and not a one-, two-, or three-i'amily residential property. (hd., Exh. Id). 

Hy affidavit dated August 1, 20 1 1 , Stemple states that the ncwsstand straddles h e  

property lines of the preiniscs at 128 and 130 East 86Ih Strcet, that T.L.S. hired no contractors to 

pcrform work on the sidewalk whcrc plaintii'f fell before his accident, nor did anyone employed 

by T.L.S. perform such work or make repairs or modifications to thc sidewalk. He also denies 

that T.L.S. received any complaints about the sidewalk condition. (Affirniation of Grcgory D.V. 

Holmes, Esq., dated Aug. 1, 20 1 I [Holmes Aug. Aff.], Exh. I,). 

Hy affidavit dated August 8, 201 1 ,  Spodek attests that he fruitlessly searched Associates's 

records for sidewalk any repairs niadc by it or any complaints about it before plaintiffs accident, 

that he was not awarc of the deiect which causcd plaintiffs fall as he never personally observed 

it, and that no tenants complained about it. (Affirmation of' Angela Lurk Milch, Esq., dated Aug. 

5 ,  201 1 [Milch Aug. 5 Aff.], Exh. H). 

11. CITY'S MOTION 

A. Contentions 

City argucs that it may not be held liable lo plaintiff pursuant to the Administrative Code 

of the City of New York 5 7-21 0 of as it did not own the premises abutting the sidewalk wherc 

plaintiff fell, and as it ncithcr cr-lused not contributing to causing the dangerous condition on 
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which plaintiff' tripped abscnt evidencc that it performed any work at the location bci'ore 

plaintiff?s accident. (Lucas AH.). 

Associates claims that City may be held liablc as it made special use ofthe sidewalk by 

leasing spacc on the sidewalk to the newsstand at the location, and/or that triable issues remain as 

to City's special usc. (Milch Aug. Aff.). 

T.L.S. contends that City made spccial use of the sidcwalk by permitting thc ercction of 

the newsstand cm the sidewalk, retaining control of the newsstand by enforcing speciiic rules and 

regulations rclatcd to it, and leasing it to a third party to operate. (Affirmation of Grcgory D.V. 

1 Jolnies, Esq., dated Aug. 26, 201 1). 

In reply, City denies that it made spccial use ofthe sidewalk, asserts that even if it did, the 

leasing of the newsstand bcars no rclatiori to the hole andlor crack in the sidewalk on which 

plaintiff fell, and observes that Administrative Code 8 7-2 I O  does not exempt an abutting 

properly owner from maintaining the area around a newsstand located in the sidewalk abutting its 

property. (Reply Affirmation, datcd Oct. 13,201 1). 

B, Analvsis 

Pursuant to Administrative Code 5 7-2 IO,  the owner of real property abutting a sidewalk 

has the duty of maintaining it in a reasonably safe condition, and is liable for any personal or 

property injury proximately caused by its failure to so maintain the sidewalk, unless thc property 

is exempt. (Admin. Code 7-21 O[c] [City liable for injury caused by failure to maintain sidewalks 

abutting "one-, two-or three-famiJy residential real property that is (i) in whole or in part, owner 

occupicd, and (ii) used exclusively for residential purposcs . , ."I). Therefore, after September 

14, 2003, the cfrective date ofthe Sidewalk LAW, the abutting property owner, not City, is 
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I 
I family multiple dwelling, liability for del'ective sidewalk shifted from City to abutting premises 

owner]; Rodrigzrez v City ofNew York, 70 AD3d 450 [l" Dept 20101 [City entitled to dismissal 

of complaint as it did not own property on which plaintiff fell, and as property was vacant lot and 

thus not exempt pursuant to section 7-2101). 

In opposition, neither T.L.S. nor Associates cite any authority to support their arguments 

that City may be held liable if it made special use of the sidewalk in these circumstances, that 

City made special use of the sidewalk by leasing the newsstand or enforcing regulations related 

to newsstands, or that City's issuance of the lease made it responsible for any defects in the 

sidewalk locatcd anywherc in the vicinity of the newsstand. 

111. T.L.$.'S MOTION 

A. Contentions 

T.L.S. deiiics having caused or created the defect, or having made special use of the 

sidewalk, rclying on Stcniple's EB1' testimony and affidavit, and also argues that it did not have 

to maintain the sidewalk as City made special use of it. (Iiolmes Aug. Aff.). 
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Plaintiff argues that T,I,.S. failcd to establish, piairnu fiicitl, that it neither caused lhc 

defcct, nor had aclual or coiistructivc notice of it. (Affirmation of David A. Kapelriian, Esq., 

dated Oct. 18, 20 I 1 ). 

In rcply, T.L.S. reitcrates its prior arguincnts. (Reply Affhnation, dated Oct. 18, 201 1). 

B. Analvsis 

A defcndant inoving for summary judgment in a slip and fall case has the initial burdcn of 

establishing, prima fkcie, that it neithcr creatcd the defective condition, nor had actual or 

conslructive notice of it. (Sabulzu v Sulgcdo, 85 hD3d 436 [I5' I k p t  201 11; Stnith v Costco 

WholesuZe C'orp., 50 AD3d 499 [ 1" Ilept 20081). 

City's alleged special use of the sidewalk is addressed above (IIB), and it is not disputed 

that T.I,.S.'s property abuts the sidcwalk at issue and therefore may be held liable if it created the 

defcct or had actual or constructive notice of it. 

While T.I,.S. may not have created or had actual notice of the defect (see Eurly v Hilton 

Hofels C'orp., 73 AD3d 559 [ I "  Dept 20101 [defendants established lack of actual notice through 

testimony of employee that he never saw dangerous condition on sidewalk prior to plaintiffs 

accident and no cornplaints were received]; Burko v Friedland, 62 AU3d 462 [ 1 ct Dept 20091 

[defendants testified they had no knowledge o i  prior accidents, never saw de€ective condition on 

sidewalk, and made no alterations to sidewalk]), it has not established, yrimafucie, that it lacked 

constructive notice of it absent proof of when it last inspected the sidewalk or its regular 

inspection procedures (see .Juckson v Jumuicu Firs1 furking, LLC, 91 AD3d 602 [2d Dept 20121 

[defendant provided no evidence as to when it inspected sidcwalk before accident]; Spector v 

Cushmcin & Wukefield, Inc., 87 AD3d 422 [ 1'' Ilept 201 I ]  [abutting landowner failed to show 
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lack ol‘ actual or coiistiuctive iiotice of dangerous coiiditioii on abutting sidewalk abscnt affidavit 

or testimony bascd on personal knawledgc as to when sidewalk 01. sidewalk’s condition inspectcd 

beforc accident I) .  

1V. ASSOCIA‘I’ES’S MOTION 

A. Contentions 

Associates also contends that City made special me of the sidewalk by leasing the 

newsstand, thercby eliminating any duty Associales had to inaintain it, and that it did not cause 

the defect as it madc no repairs to the sidewalk before plaintiffs accident, relying on Spodek’s 

testimony arid affidavit. (Milch Aug. 5 Aff.). 

Plaintiff denies that City made special use o l  thc sidewalk, and asscrts that Associates 

frtiled to demonstrate, prima, fucie, Illat it may not be held liable absent proof that it did not have 

constructivc notice of the defcct. (Affirmation of David A. Kapelman, Esy., dated Scpt. 22, 

201 1). 

B. Analysis 

Basec, 011 the same analysis above (IILB), even if Associates dernonstratcd that it did not 

create or have actual noticc of the defect, it failed to show, prima*fucic, that it lacked constructive 

noticc of it. 

Accordingly, it is hereby 

OKDERED, that defendant City of New York’s motion for summary judgment is granted 

and the third-party complaint and cross claims against it are disinissed with costs and 

disburscinents to defendant as taxed by the Clerk upon thc submission of an appropriate bill of 
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costs, and the Clerk is directed to enter judgment accordingly; it is lilrlher 

ORDERED, that dcfendant/third-party p1aiiitiff'T.L.S NYC Real Estate, LLC's inotioii 

for summary judgment is denied; and it is further 

OlIDERE13, that defcndant 128 East 86"' Street Associates, L.T,.C.'s motion for summary 

Judgment is denied. 

ENlRR: 

DATED: March 12, 2012 
New York, New York 

MAR 1 2 2012 

&ktBARA JAFfE 
J.S .C.  

MAR 13 2072 

NEW YORK 
COUNTY CLERKS OFRCE 
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