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In this action to recover damages between plaintiff Alison Carey (“Carey”) and

defendant James P. Acosta (“Acosta’), who were previously involved in a romantic

relationship, Acosta cross moves' to dismiss Carey’s cause of action for intentional

infliction of emotional distress; precluding Carey from introducing evidence as to medical

treatment and/or lost wages in connection with the causes of action for intentional

'Carey initially moved to strike Acosta’s answer “for failure to participate in
meaningful discovery” (seq. 001). However, as the pa.rtlcs were able to resolve their

discovery issues, the motion is denied as moot.
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infliction of emotional distress and assault and battery; and for sanctions against Carey and
her prior counsel Leonard Zack, Esq. (“Zack™).

In her verified complaint, Carey alleges a cause of action pursuant to Article 15 of
Real Property Actions and Proceedings (“RPAL”) relating to property located at 301 ot
Avenue, Belmar, New Jersey, as well as causes of action for breach of contract and unjust
enrichment stemming from her assertion that Acosta owes her money. Carey also alleges
that she was physically injured by Acosta, and as a result asserts a cause of action for
assault and battery, as well as a cause of action for intentional infliction of emotional

distress.

The fourth cause of action for assault and battery alleges that Carey “sustained

* serious psychological and emotional injuries with accompanying pain . . . that some of the

injuries may be permanent; and that plaintiff has, as a result thereof, for some time been
confined to her house and has required medicines and medical attention and has been
prevented and will be prevented from pursuing her usual and ordinary vocations and has
expended or incurred large sums and will be required to expend and incur further sums for
medical and other attention.”

As her fifth cause of action for intentional infliction of emotional distress, Carey

alleges that the events alleged in the preceding paragraphs of the verified complaint have

2 Zack was counsel to Carey on the motion to strike, but subsequently moved to
withdraw as counsel. The motion to withdraw (seq. 002) is denied as moot pursuant to a
notice of substitution of counsel, dated August 16, 2011.

2




f 4]

“caused considerable hardship on the plaintiff, including severe and permanent emotional
distress,” and that as a result she has “suffered severe emotional disturbance requiring
medical attention.”

During the course of discovery, Acosta requested, among other things, Carey’s
medical records, medical authorizations for her treating physicians, and authorizations for
employment records. On April 13, 2011 the parties appeared before the Court for a
Preliminary Conference, and as a result a Preliminary Conference Order (“PC Order”) was
entered. Pursuant to the PC Order, Carey was to provide medical authorizations within
thirty (30) days of the PC Order, and to provide authorizations for Carey’s employment
records for November 1, 2009 through June 1, 2010 on or before May 13, 2011. By letter
dated May 26, 2011, Acosta’s counsel informed Zack that he had not yet received either
medical authorizations for Carey’s treating physicians or authorizations for Carey’s
employment records.

In a letter dated June 6, 2011 from Zack to Acosta’s counsel, Zack stated, “Alison
Carey did not lose any time from work; nor did she seek medical treatment for the damage
from the brutal beating she sustained. Therefore, I am not sending you any authorizations
for release of same.”

In response, Acosta’s attorney sent repeated correspondence to Zack, requesting

that he withdraw Carey’s causes of action for intentional inflictions of emotional distress
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and assault and battery in light of Zack’s statement that, in contrast to the verified
complaint, Carey received no medical care and missed no time from work.

Acosta now cross-moves to dismiss Carey’s cause of action for intentional
infliction of emotional distress. Acosta asserts that Carey’s allegations “of emotional
distress, medical care, lost wages, and expenses related to same are clearly false and
incapable of being proven in light of Carey’s admission that she saw no medical
professionals and lost no time at work as a result of the alleged injury.” Acosta also
argues that because Carey failed to produce the requested authorizations, combined with
Zack’s statements that Carey required no medical care and lost no time from work, Carey
should be precluded, pursuant to CPLR 3124 and 3126, from offering testimony or
evidence deemed medical or relating to lost wages or her inability to work.

In opposition, Zack submitted an affirmation asserting that the cross-motion is
untimely. He also states that he received notice from Zachary H. Johnson, Esq. of Galluzo
& Johnson, LLP that they would be replacing him as counsel for Carey. Zack states that
as Carey terminated his services “thereby exhibiting a breakdown in the attorney client
relationship . . .[t]he response to the cross motion should be responded to by plaintiff’s

new counsel in accordance with her wishes.” Zack’s opposition papers have not been

supplemented by Carey’s new counsel.
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To maintain a cause of action for intentional infliction of emotional distress, the
plaintiff must allege that the defendant engaged in “extreme and outrageous” conduct.
Lauv. S&M Enters., 72 A.D.3d 497, 498 (1* Dept. 2010). The behavior complained of
must rise to the level of conduct so “outrageous in character, and so extreme in degree, as
to go beyond all possible bounds of decency” to establish intentidnal infliction of
emotional distress. Rogin v. Rogin, 90 A.D.3d 507, 508 (1* Dep’t 2011) ( quoting Howell
v. New York Post Co., 81 N.Y.2d 115, 122 (1993)). Moreover, severe emotional distress
“must be supported by medical evidence, not the mere recitation of speculative claims.”
Walentas v. Johnes, 257 A.D.2d 352, 353 ( 1st Dep’t 1999) (citing Leone v. Leewood Serv.
Sta., 212 AD2d 669, 672, lv denied 86 N'Y2d 709).

It is not disputed that Carey failed to provide authorizations for her medical records.
This, combined with Zack’s concession that she received no medical care for her alleged
injuries, leaves nothing but the “mere recitation of speculative claims” as support for
. Carey’s claim of intentional infliction of emotional distress. As such, the cause of action
for intentional infliction of emotional distress is dismissed.

Acosta also moves to preclude Carey from introducing any evidence as to medical

treatment and/or lost wages in connection with Carey’s cause of action for assault and
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battery.> The First Department “encourage[s] the IAS courts to employ a more proactive

approach” and to take necessary steps to ensure an orderly discovery process when faced
with repeated failure to comply with discovery orders. See Figdor v City of New York, 33
A.D.3d 560, 560 (1* Dep’t 2006). The degree and the scope of the penalty to be imposed
on a non-complying party pursuant to CPLR 3126 rests with the sound discretion of the
couﬁ. See Pascarelliv City of New York, 16 A.D.3d 472, 472 (1* Dep’t 2005).

Here, Carey has had ample opportunity to provide the requested authorizations. The
original request was made in July 2010, almost a year and a half ago, and _the PC Order
was entered almost one year ago, and neither Carey’s prior nor current counsel have done
so; As such, Carey will be precluded from offering any testimony or evidence relating to
her medical care or lost time from work in connection with her assault and battery cause of
action.

Lastly, Acosta’s cross-motion for sanctions is also denied. Pursuant to 22 NYCRR
§130-1.1, the court, in its discretion may impose financial sanctions upon any party or
attorney in a civil action or proceeding who engages in frivolous conduct. See also Liantin
v. Doe, 30 A.D.3d 292 (1* Dept. 2006). Sanctions are within the sound discretion of the
trial court and are reserved for serious transgressions. It appears there may have been

some time wasted while Carey was in the process of changing attorneys. However, the

? As the cause of action for intentional infliction of emotional distress is dismissed,
the portion of Acosta’s motion seeking to preclude evidence as to intentional infliction of
emotions distress is denied as moot.
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dismissal of the cause of action of intentional infliction of emotional distress and the
preclusion of any evidence or testimony regarding medical care and/or lost time from work
is a sufficient remedy for Carey’s failure to provide the requested authorization, and no
additional sanctions to Carey or Zack are appropriate.

In accordance with the foregoing, it is hereby

ORDERED that plaintiff Alison Carey’s motion to strike defendant James P.
Acosta’s answer is denied as moot as the parties resolved the discovery dispute at issue in
the motion; and it is further

ORDERED that defendant James P. Acosta’s cross motion to dismiss Carey’s cause
of action for intentional infliction of emotions distress is granted; and it is further

ORDERED that defendant James P. Acosta’s motion to preclude plaintiff from
introducing evidence as to medical treatment and/or lost wages in connection with Carey’s
cause of action for assault and battery is granted; and it is further

ORDERED that defendant James P. Acosta’s motio nfor sanctions against Leonard
Zack, Esq. and plaintiff Alison Carey is denied.

This constitutes the decision and order of the Court. F ' L E D
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