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BACKGROUND

In the herein actlon plalntlff Jacquelme Coban (Coban) staeks towrecovar damages for
personal injuries she suffered ina sllp—and faII whlle descendmg the exterlor stalrs of the

premises owned by her Iandlord Manhattan VaIIey In the related actlon Manhattan Valley

seeks from RLI |nsurance a defense and |ndammf|cat|on in tha underlylng personal mjury

as‘:ﬂon
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fact exlst and the movant is entltted to Judgment as a matter of law (see Alvarez v Pros,oeot
Hosp ‘68 NY2d 320 324 [1986] ‘André v Pomeroy, 35 NY2d 361 364 [19*74]) The party
moving for summary Judgment must make a prlma faC|e showmg of entltlement to Judgment as .. -
a matter of law tendermg sufﬂcrent evndence in admlssrble form demonstratmg the absence of
matenal issues of fact (see W/negrad v New York Univ. Med Ctr 64 NY2d 851 853 [1985]
CPLR 3212 [b]). The fallure to make such a showmg reqwres demal of the motlon regardless ‘

of the sufﬂcnency of the opposmg papers (see Smells v AJ/ Indus lnc 10 NYBd 733 735

L
[l

.:3“the burden Jshtfts to the

[2008]) Once a prima fecle showmg has been made howev‘




[* 4]

cc‘)'_netru‘ctive notice of its existen‘ce”‘(Srﬁith v Costco Who/esale‘Cb_rzp,; 50 ADBd _499, 500 [1st

‘Dept ?2’003];;’Rod‘riguez v 70‘5-’:7"'E‘. ’7‘79th St. ‘/-‘/di)“s‘:‘Dev;f 'Fuﬁu\\f?edﬁd‘,?-’”7'ev'?2t‘ri)ed*‘5 18/ ‘5&'@[”‘1“@%“*
Dept 2010]). In order to constltute constructive not|ce a defect must be visible and apparent
and it must exnst for a sufficient length of, tlme prlor to the acmdent tp aIIow the defendent td

dlscover and remedy it (see Perez v Bronx Park South Assoc 285 AD2d 402 403 [1st Dept

2001] Ross v Betty G Reader Revocab[e Trust 86 ADQd 419 421 [tst Dept 2@1 1]‘ : Thls

burden cannot be satlsfled by merely ppmtlhg to gaps in the plalnt-lffs case (see Nat:onw:de



notice rnust be provided W|th|h a reasonable time in view of all of the facts and circumstances

‘(see |nsurance Law § 3420; Great Canal Realty Corp. v. Seneca /né _c:os '/n'c" 5 NY3d 742

[2005]). Inan actlon by an insured to compel its. insurance company to defend and |ndemn|fy

it, the insured has the ultlmate burden of showlng that there was a reasonable excuee for the

delay (see Securlty Mut Ins Co Of N.Y vAcker-F/tZSImons Corp 31 NY.’Zd 436 [1972])
The general rule is that where there is ewdence of an exouse or mltlgatlng cn?‘cumstahce o

)

recogmzed by the Iew whether notICe has been given Wlthln a reasdnable tlme under all the

\‘ clrc;umstances isa questlon fcar the jury see Argentme % Otsego Mut F/re lns Co 86 NY2d
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4?5

lin

4

"’f“f’l‘ieir”b”“‘ C

manager knew on the date of the mmdent that the tenant had fallen on the premlses ahd had

f v .

been taken by ambulance to a hospltal and the bulldlng rhanagers knowledge trlggered a duty E

to ‘further ihvestigate the accident Knowledge of an ocCurrence obtalned by ah ageht (;,harged-"‘ o




” insured Manhattan Valley fal!ed to notify it as soon' as praotlcable of the ’

4"‘

By letter dated July 28 2009 RLI lnsurance dlSCIalmed cover‘age on the grOund that the

Law § 3420 (d ) requlres that an msurer |ssue a wrltten dlselalmer of coverage for death or ,

._‘”‘ -

bodily injuries arising out of aCcndents as soon as. IS reasonably posslble" (Coﬁt/nental Ca,s Co

V. Stradford 11 NYBd 443 449 [2008]) The questlon of whether RLI |n$urance s l"lCS)tICB of : g :;‘:;
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entry arose because it was di‘sco\lé‘lé‘d' that the r’lbfé‘waef ”re\liEWé'fc‘l"by"th"é‘j‘offi‘o’e”ﬁté"h_a\ge'l"’,‘

premises. The dispute regarding Manhattan Valley's office manager and her oom_puter note or

WItnees prior to her examination. Desplte due. demand the note hes not been produced by

Manhattan Valley. The contemporaneous note made of Coban S, telephone call could mdlcate _‘ i

whether or-not Coban: told the offlce manager that her S|Ip andffall occurred on. Manhattan

| ' - ll ‘\ . “‘ s

Valley S stalrcase Moreover Manhattan Velley falls to offer a olear explanatlon of whelt SRR

happened to the note.

- Accordingly, its

' ORDERED that Manhattan \
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retention policy (see Roland's Elec. Inc. v USA fllumination, Inc., /90 AD3d 483, 485 [1st Dept -

© 2011]); and it is further, -

ORDERED that RLI Insurance Company is difected to serve a copy of this order with

notice of entry upon all ‘parties:‘

This constitutes the Decision and Order Qf :’the“‘Q‘O‘Urt. -




