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SCANNED ON 312312012 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. PAUL WOQTEN 
Justicp , 

ERIN BARKER, JUSTIN D'AMBROSIO and 
ERIC LAUGEL, 

Plaintiffs, 

-ag a 1 ns t- 

PART 7 

INDEX NO. 115331110 

MOTION SEQ. NO. 002 

301 303 31 I WEST I 1  1, LLC, 
Defendant. 

The following papers numbered td 3 were read gn plgitltlff$ mot iw  for summary judgment. 

I PAPERS NUMBE~ED 

Ndtice of Motlbnl Order to Show Cause 

Answering Affidavlts - Exhibits (Memo) 

Affldavlts - Exhibit 

l Replylng Affidavits (Reply Memo) 
I 

1418). (hgss-Motiqn: u Yea Nb 

In this rksidential landlord/tkna 
5 

n; plhintiqs mode'for w r m i a j r  jljdgrhent 

complaint. F w  the following reason$, this motipn is granted in part, and denied in part. 

BACKGROUND 
I 

Plaintiffs Erin Barker, Justin D:A 1 (tenants) are the bccdpaets of 

it 49 in rgSidential a 

). Tenants took pass 

to 51 lease (the lease) whose initiql term ran from July 15, 2008 to July 14, 2009, and specified 4 

monthly rent of $2,101).00 (see Notice of Mdtion, Crumiller Affirmation, 15; exhibit A). Tepantq 
' 

1 , I  

hate that th? lease states that apat-trnen 
t 

, ,. . 

I 

pqovides as follows: I 
1 

"1 9. 
A. 

Fees and Experises 
Owner's Right. Ybu muqt reimburSe,Owner fgr qrly of the folloibirlg fees 
and expenses incurred ,by Owner: 

l " 0 f  10 
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*** 

5) 
proceedings brought by Owner against You bdcdbse of a Lease 
default by You or for defending lawsuits brought against Owner 
because of Your actions. 

Tenant’s Right. Owner agrees that, unless subparagraph 5) of this 
Article 19 has been stricken out of the Lease, You have the fight to 
collect reasonable legal fees and expenses incurred in a successful 
defense by You of a lawsuit brought by Owher against You, or brwght by 
You against Owner to the extent provided by Real Property Law, section 
234” (id; exhibit A). 

Any legal fees and disbursements for legal actions or 

*** 
B. 

Tenaots assert that they have paid landlord $2,10Q.00 per month in rent for the antire term of 

thdir occupancy to date (id.; Crumiller Affirmation, r[ 7).  Hdwever, tenants also assert that they 

researched apartment 4B’s rent history With the N w  York S 

Community Renewal (DHCR), and Ear that is was fegiitered as rent stabilizgd thfough July 
I *  

31, 2008, ahd that its Ihst legal reQhlat@d rent wqshstbd 8.29 per qonth’ (Yd7 8), 

Tenants presented a copy of a DWCR “re 

1) that landlord had registered apartrfient izgd from July 30, I 

31, 2008; 2) that the previbus te 

dgersm); and 3) thgt Adgers 

regulqted rent of $898.2 

ortunity to pay $1,291.7 

t h e y  claim to have paid (id.; exhibit C). Landlord objects to the inclusion of this cgrrespondeeca 

31, 2008; 2) that the previbus te 

dgersm); and 3) thgt Adgers 

regulqted rent of $898.2 

ortunity to pay $1,291.7 

t h e y  claim to have paid (id.; exhibit C). Landlord objects to the inclusion of this cgrrespondeeca 

on the grouod that it was “intend 

(de Singer Affidavit i Opposition, v3). 
L I  

fendnts commenced this action November 19, 2010 by filing a slimrhohd and 

cgmlglaint that sets forth cauqes of gmet’$ 2) anjnjuWion; + ,  3) 
J I  

Page,2 af 10 I + t  

I < I  
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willful rent overcharge; and 4) attorney's fees. Landlord initially failed to respond, and tenants 

filed a motion for a default judgement, to which landlord responded With a motion fbr leave to 

file a late answer (motion sequence number 001). On February 24, 201 1, the County Clerk 

i >wdn, L, ."*. 

accepted the parties' stipulation to withdraw their respective motions, and to permit landlord to 

file its answer. That answer, dated February 18, 201 1, sets forth one affirmative defense that 

tenants' claim for attorney'$ fees is improper because there is no contractual provision 

authorizing such a claim (d.; exhibit E). 

Thereafter, on March 8, 201 1, tenants serv&l their discovery demand on landlord (see 
\ 

Woke of Motion, exhibit F). Tehants cI 

subsequent correspondence from their 

demand, (id?; Crumiller Affir lT1 1 

lfor records from our bank! end are sellckiing d 

' ' $nd [that] the time to producethem h Affib 

Opgositior), 7 8). Tenants respond th i t  the3pr f'that this Cqurt signed 
I 

on June 8, 201 1 reiterated that the demand had already been sew and proyided that all 

qr an order tQ strike landlprd's 

28, 201 1 , the parties execpted a stipulation in which Landlotd 00 

defense be stricken. 
I 

Summary judgmenf 

fact ekkt and the movarlt is 

. .  
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moving for summary judgment must make a prima facie showing of entitlement to judgment as 

a matter of law, tendering sufficient evidence in adthisS\ble fobs demonstratirig the abdehke of 

material issues af fact (see Winegrad v New York Univ. Wed. Ctr., 64 NY2d 851 , 853 [1985]; 

I ,  3 P 

CPLR 3212 [b]). The failure to make such a showing requires denial of the motion, regardless 

of the sufficiency of the opposing papers (see Smalls v AJI IuduS., Inc. , 10 NY3d 733, 735 

[2008]). Once a prima facie showing has been made, however, "the burden shifts t4 the 

nonmoving party to produce evidentiary proof in admissible form sbffi&ept to esta 
t 

existence of matariAl isgues of 

100 NY2d 72, 81 [2003]; S ~ Q  a 

erence between the $2, 

4 

b ' , , ,  , 

that they yere wgpharged for th  

I 
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paid, and the $1,101.76 that they claim was the actual Iegal’lent;2 or 2) the entry of a money 

+ I., I ,J, judgment for $75,166.32, representing 35 months WOIW of oVkrcharg6 calcblated-aS the 

difference between the $2,100.00 monthly rent that tenant$ claim to have paid, and the $808.24 

overcharge that, they allege, the landlord “admits”3 to havieg impdsed (see Crumiller 

Affirmation, 77 31-36). In either case, this copstitutes a request for supmary judgment ot? 

tenants’ third cause of action, which alleges a willful rent ovel‘charge (io.; ekhibit D, 18-23). 

The rule in New York Stqte is that “once the ocbu 

established, it becomes incumbent upon the landlord 

evidence that the overcharge was not willfu 

& Community Renewal, 77’ AD$d ‘755, 7% [2d bept 
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document contains a disclaimer, printed prominently on each of its four pages, that states as 

follows: 

“Advisory Note: This document merely reports the statements made by the 
owner in the registration(s) filed by such owner and does not reflect changes in 
rent occurring after April 1 of each year. DHCR does not attest to the 
truthfulness of the owner’s statements or the legality of the rents reported in this 
document. Furthermore, this document does not necessarily reflect 
modifications to the lawful rent or other registration information as a result of 
orders issued by DHCR, or a finding that a registration has not been filed” (seg 
Notice of Motion, exhibit B). 

The terms of this disclaimer clearly preclude tenants from relying an it as concluSive proof of an 

overcharge. Instead, by its plain language, it merely constitutes evidence of “statornents made 

by the owner’’ to the DMCR in the annual apartment regis 

Rreviously mentiohed, thoge statements include an alleg 

(eilse had bWh’ i$saed t~ Petrs AdgerWn that rau fFonl April 6 

I 

I I 

own initial lea$@, which raq from July 15, 2008 through J 

I 1  

rights and other leg$ relations of the partids’to a justiciable colltr tker bi not further 

thgt, in an action for declaratory judgment, the Court may properly determine1 reqpective rights 

ndek a lease (see Leibowitz v Bic 
I 

Page 6 of 10 
t 

I ( 5  
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501 [1926]). Here, the Court determines and declares that apartment 4 8  issa rent stabilized 

unit, and that landlord willfully charged tenants rent in excess of the amount permitted by law. 

However, this does not end the inquiry. 

’ )I ’ t 1 f ‘  

I 

AS previously discussed, tenants first request for a money judgment for the instant retd 

overcharge was calculated by adding a “longevity increase” to the last knqwn legally regulated 

monthly rent of $898.29 to Gome up with a figure of $1 , 1 Q1.76 that they then subtract from their 

actual monthly rent of $2,100.00. 9 NYCRR 5 2522 8 (a) (2) (ii) does indded permit a landlord 
I 

to collect a “longevity increase” of .6 percept of qn apwtmgnt’s previous legal regulated rent / I  

where the lahdlqrd has not collected a vacancy increase fbr a periQd of eig 

Matter of H. 0. Rdalty corp. v State of 

I 

y4, Div. ofVous. 8 Commddi 

t h p t  20071; M ~ t t  

newal, 25 AD3d 12 

ucity of evidehGe ih t%;e 

problem at ic. I 
\ 

in fact, $898.29 pe 

cancelled checkg or any other form oftreceipt to establikh said payments. This iS,rlecessary tQ 

FalCulate the amount of any final honey judgmept. Thirdly, 

I .  

in fact collgct either a ‘vacancy increase or a longevity incre 

at hand merely su$&& thdt $ I 
I 

a t  
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I 

I 

increase for eight years, however a factual determination on this point must be mad6 ( 

Realty, LLC, 25 AD3d at 131-132). Thus, t h e - c h t t  

I 
J 

d'! " .  

calculation of the money judgment for the instant rent overcharge. Instead, the Cpurt finds that 

the matter should be submitted to a Special Refer& to hear and report qq. Therefore, the 
1 
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1 1  

I 
second and fourth causes of action for injunctivg relief and attorney’s fees. Under these 

Circumstances, thk Court carlhot IVe tenants’ rdtl 

believes that the issue of the calculation of attorney’s fees due to tenants may aldo be heard 

and reported on by a Special Referee, Accordingly, the Court finds that tmants’ motion for 
1 

abeyance with rp3pect tQ the faurth. 

edau$e there is n 
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rent overcharge and of any attorney's fees due to plaintiffs as a result of the instant action are 

referred to a Special Referee to hedrland'report with recornmehddtion$, e x q t  that, /in the 

event of and upon t h e  filing of a stipulation of the parties, as permitted by CPLR 4317, the 

Special Referee, or another person designated by the parties to serve as referee, shqll 

determine thg aforesaid issue; and it is further 

ORDERED that the branches 'of the instant motion which seeks su 
I 

respect to the wmplainf's third cause of action f 
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