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- SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. PAUL WOOQOTEN PART _7 _
Justice 3 ‘

ERIN BARKER, JUSTIN D’AMBROSIO and
ERIC LAUGEL,

Plaintiffs, INDEX NO. 115331110
-against- MOTION SEQ, NO. 002

301 303 311 WEST 111, LLC,
Defendant.

The following papers numbered 1_to _3 _were read on plaintlffs’ motion for summary judgment.

. PAPERS NUMBERED

- Notice of Motlon/ Order to Show Cause — Affldavits — Exhlblt‘ :

’ _:Answertng Affidavits — Exhibits (Memo) the County CIEIK

- ... and nolice Of‘entry cannet NE hereon. To =~
Replylng Affidavits (Reply Memo) : — ey rsetoradtho ative myst
"‘Cross-Motlon L] Yea . No - appearin person at the Judgment Clerks Deak (me

o 5 1413)

~ .

In this residential Iandlord/tenant actlon plalntlffs move for summaryjudgment on the
. complalnt For the following reasons thls motlpn is granted in part and denled in part

BACKGROUND

Plaintiffs Erln Barker Justln DAm 5|o and Erlc Laugel (tenants) are the 0ccUpant9 of

| _‘umt 4B |n a resldentlal apartment bulldrng‘(the buulding Iocated at 311 West 1 $treet New

‘_ork Néw YOrk (see Notice of Mémon ex\._.\tfﬂ‘ 5). Defendant 301 303311 West 1 LLd

L \-(Iandlord) is the bunldlng s owner (/d 11 7) Tenants took pOsSesswn of apartment 4B pursuant

to a lease (the lease-) whose mltlal tertn. ran from July 15, 2008 to July 14, 20\09 and speetﬁed a
. |
monthly rent of $2 100 00 (see Notlce of Motlon Crumlller Afflrmatlon ‘|T 5 exhlblt A) Tenants

2 . oo J

| ‘-‘vhote that the Iease states that apartment 48 |s not SUbJect to rent stabllizatton and also

Tt "."lﬂvl -
,

| prowdes as follows I ‘““

“19. Fees and Expertses '
Al Ownar's Right. You must relmburSe OWner for any of the. fotlowmg fe@s.:.
and expenses lncurred by Owner Co ‘ . e
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o ) a:copy of a Ietter dated May 9, 2011 r'from

AN

5) Any legal fees and disbursements for Iegal actions or
proceedings brought by Owner against You beétalise of a Lease
default by You or for defending lawsuits brought against Owner
because of Your actions,

B. Tenant’s Right. Owner agrees that, unless subparagraph 5) of this
Article 19 has been stricken out of the Lease, You.have the right to
collect reasonable legal fees and expenses incurred in a successful
defense by You of a lawsuit brought by Owner agalnst You, or brought by
You against Owner to the extent provided by Real Property Law section
234" (id:; exhibit A). ,

Tenants assert that they have paid |and|ord $2 100 00 per month in rent for the onttre term of
their occupancy to date (id.; Crumiller Afﬁrmatton 17). However tenants also assert that they
" researched apartment 4B's rent history w|th the New York State DN|5|on of Housmg and _

Communtty Renewat (DHCR) and tearned that lS was regtstered as rent stablllzed through July<

31 2008 and that its last legat regulated rent wasfltste “a‘s‘ ‘898‘29 per rnonth;{ 'd ‘[[8)

Tenants presented a copy of a DHCR reg' t a‘tton apartme t_tnforrnatlon Sheet that tndtoates g _",f_;

1) that |and|ord had reglstered apartment AB as rent stabthzed from Juty 30 1999 through JuIy . o L

31 2008 2) that the prewous tenant’ of record (through July,31 2008) was one Datra Adgerson

. 2009, o

‘gfrorn Apnl 2008 through March 3‘1

(Adgerson and 3) that Adgarson s ftnal leaae ran

'Iandlord S attorney‘that purports to o“ ‘erthem the

opportuntty to pay $1 291 76 in monthly rent - a flgure |ower than the $2 100 00 per month that
they claim to have paid (/d e)(hlblt C) Landlord ObjECtS to the. molueton of thts correspondenca”‘

| onthe ground that it was tntended for. settlemeht purpoSes only ‘and madrnlsslbla |n thts act;on e

+

(Séa Stnger Afftdavut m Opposrtton ‘|T 3)
Tenants commenced thts actton an Novembér 19 2010 by fmng a $Ummons and

complalnt that sets forth cauaes of aotion fory, )adeclaratoryjudgment 2) an mjunotton, )
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[* 3]

willful rent overcharge; and 4) attorney's fees. Landlord initially failed to respond, and tenants

filed a motion for a default judgement, to which landlord responded iith'a motion for leave to
file a late answer (motion sequence number 001). On February 24, 2011, the County Clerk

accepted the parties’ stipulation to withdraw their respective motions, and to’p‘er‘mit landlord to
| file its answer. That answer, dated February 18, 2011, sets forth one affirmative defense that‘

tenants’ claim for attorney’s fees is improper because there is no c'ontractual ‘prev‘isio‘n
“authorizing such a claim‘(id' exhibit E). | |

Thereafter; on March 8, 2011 tenants served thelr dls.cevery demand on Iandlord (see

Notlce of Motion, exhrbrt F). Tehants cIarm that Iandlord lgnored thls demand and the

‘ subsequent correspondence from therr attOrneys that requested ndlo‘rd to cornply wrth the

| “,demand (/d CrumltlerAﬁlrmatlbn 111'[16 25 ‘Bxchibit G)‘.lLandIo aSserts t‘hat" “stlll waltlng-"_""“_’

’rr

| N (Dpposmon ﬂ 8) Tenants respond that the prelirnrhary conferencelerder that thrs Court 5|gned

on June 8, 2011 rerterated that the demand had already been served and provlded that all

SRR be ¢ " sted by October of 2011 (see'C rdmille Reply Aft"rmatlon 'ﬂﬂ 21 26

28 2011 the partres executed a strpulatren in whrch Landlord oonsented that rts frrst afﬂrmatlve -

defenSe be stricken.
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moving for summary judgment must make a prima facie éhowing of entitlement to judgment as

a'matter of law, tendering sufficient eviderice in admissible form demonstrating the absente of

material issues of fact (see Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853 [1985];
CPLR 3212 [b]). The failure to make such a showing‘requi;res denial of‘themo’tion,‘regardless
of the sufficiency of the opposing papers (see Sma_‘lls‘v‘AJl Indus., Inc., 10‘NY3d‘733, 735

[2008]). Once a ‘prima‘fa_cie showing has been fnéde, hdwévér, "fhé_bu‘r_de\n?s\hifts‘to‘ the

_nonmoving party'fo produce évidentiéry: broof in admi‘ssiblé fbrm‘sUffié‘?i\eht to ‘taétablis‘:h”fh‘e‘” ‘

exlstence of materlal |ssues of fact that require a trral for resolutlon” (Gluffrida v Clt/bank Corp ,

100 NY2d; 72 81 [2003] see a/so Zuckerman v C/ty of New York 49 NYZd 557 562 [1980]

CPLR 3212 [b])

R T .
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paid, and the $1,101.76 that they claim was the actual legal fent;? or 2) the entry of a money
judgment for $75,166.32, representing 35 months yvobth*’bfj.bu\'/erc:harg\e ‘C&'I'cttleted'ta‘s‘the
difference between the $2,100.00 monthly‘ rent that tenants claim to have‘peid, and the $808.24
overcharge that, they allege, the landlord "admits™ to having imposed (see Crumiller
Affirmation, ] 31-36). In either case, this constitutes a reqeestfor sunt‘ma‘ry judgment on
tenants third cause of action, which alleges a willful rent, ovetcharge (/d eXhlblt D ﬂﬂ 18- 23)

" The rule in New York State is that “once the ocCurrence of a rent overchérge has been

establlshed it becomes mcumbent upon the Iandlord to estabhsh by a preponderanoe of the

ewdence that the overcharge was not W|||ful" ('Metter of Ob/Ora v Ne v YorK Stete D/v Qf Hous | |

& Commumty Renewal, 77 AD3d 755 756 [2d Dept 2010]) ' Hére :_howe\?ér bothhof tenante

o % n‘d;ﬁimunctlve rehe‘f“;

CPLFR 3212(b) empowers a court preeented W|th a mot
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"relref is- or could be clalmed" (CPLR 3001 see e.g. Jenk/ns v Sta?teiof N"?Y'- DIV ‘ofHous &

document contains a disclaimer, printed prominently on each of its four pages, that states as
follows:

Adwsory Note: This document merely reports the statements made by the

owner in the registration(s) filed by such owner and does not reflect changes in
rent occurring after April 1 of each year. DHCR does not attest to'the . .-
truthfulness of the owner’s statements or the legality of the rents reported in this-
document. Furthermore, this document does not necessarily reflect !
modifications to the lawful rent or other regrstratron |nformat|on as a result of
orders issued by DHCR, or a finding that a reglstratlon has not been flled” (see '
Notlce of Motion, exhibit B). : ‘

The terms of thrs dreclalmer clearly preclude tenants from relylng on |t as concluSnve proof of an

overcharge lnstead by its plaln language it merely constltutes evldence of statements made

v ’t‘ |

by the owner" to the DHCR in the annual apartment reglstratmns for unlt 4B* However ‘as Was

“‘ \.‘ 1 H

i Cause of aotlof ‘vor_ -_declaratory judgmeﬁt

Declaratory Judgmeht |e a drscretlonary remedy whlch the court’may grent "as to the

. rrghts and other legal relatuons of the partree toa Just|0|able contro\Iersy Whether or not further

“ereﬁwﬂQ;awgfﬂgnnﬂ




o [1st Dept 2007], Matter of Ador Realty~ LLC v State of N Y DIV of Housl & Oo ' ‘mUn/ty

‘:Renewa/ 25 AD3d 128l 131”1325[ d

"‘,jijv‘tltenants from u$|ng |t as co ¢ ‘

H'»:ln fact $898 29 per month ‘

¢ alculate the amount of any flnal rhoneyJudgment Thlrdly, the apparent overlap between the

501 [1926]). Here, the Court determines and declares that apartment 4B is a rent stabilized

‘unit, and that landlord willfully charged tenants rent in excess of the amount permitted by law.-

However, this does not end the inguiry.
As previously discussed, tenants first request for a money judgment for the lnstant rent
overcharge was calculated by adding a “longevity increase” to the last known legally regulated

monthly rent of $898.29 to come up with a figure of $1,101.76 that they then subtract from their

" actual monthly rent of $2,100.00. 9 NYCRR § 2522.8 (a) (2) ( iir"does indee&p'ermit a‘lan‘dlo”rd'

to collect a “longevity increase” of .6 percent of.an apartment s preV|ous Iegal regulated rent

where the Iandlord has not collected a vacancy mcrease fOr a perlod of elght years (see e g

‘Matter of H.O. Real ty Corp v State of N Y D/v of Hous & Commumty Renewal 46 ADBd 103

Dept“2005]) However, as pr“v

- problematlc

Firstly, the d'sc'a'mer in "he DHCR reglstratnon apanment mformatlon’:’f_ heet prec

p_roof fhat thewlast Iegal regulated

MTo establlsh th|s tenants WIII need to pre,sen an ctual DHCR

- ‘cancelled checks or any other form of recelpt to establleh Sald paymente Thls IS necessary to

. Paga7of 10,

R .;monthly rent of $2 100 ’00 durlng the operatrve penod but they have not. presﬂ\ nted. cOplle of- "

t
S |

j _lanCIty of eV|dence ln the rnatter noW before the Court that makes he: ele h‘|estatute e R

L
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increase for eight years, however a factual determ‘inati‘oh‘on'this point must b_e‘ ﬁt’édé“(gé‘é Ador

" Realty, LLC, 25 AD3d at 131-132). Thus the‘ COUrt éénr‘it‘bt acéebt téhéhte b}‘éﬁi éed Lo

calculation of the money Judgment for the instant rent overoharge Instead the Court frnds that

the matter should be submrtted to a Speclal Referee to hear and report on Therefore the

!

Court frnds that tenants request for summaryjudgment on the|r thlrd cause Of actIOn for a
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circumstances, the Court cah“‘hdti“‘r'e‘s‘;elvezvt‘en-anfé":-:rééq?ué t4

v

¢

second and fourth causes of action for injunctive relief and a‘ttorhey’s fees. Underthehé.ef e

‘ 'r‘ah rhjUnctlc)n HO'H,‘ vt
beheves that the issue of the calculatlon of attorney’s fees due to tenants may alSo be heard

and reported on by a Specral Referee. Accordlngly, thé: Court flnds that tenants motlon for ‘

'

summary judgment should be. denled W|th respect to thelr second cause of actlon‘ ahd held |n '

abeyance with reepect to the fOur‘th
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rent overcharge and of any attorney's fees due to plaintiffs as a result of the instant a‘c’:ﬁon are

referred to a- Specral Referee to- hearaend report wrth recommendatlons, except that,pln the

event of and upon the f|||ng of a stlpulatlon of the pames as permltted by CPLR 4317 the

Specnal Referee or andther person deslgnated by the pames to serve as referee sha]l

'

determine the aforesald Issue; and it'i IS further ,

1 N '

ORDERED that the branches of the instant motlon Wthh seeks summaryjudgment W|th J




