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- Among her duties was witnessing. and verifying patients® sngna{ures on surg:cal oonsent f@rms

) the patient and themsel\/es sngn an eleotromc kuﬂcmlon consent form

nurse from JuIy 2003 to June 2007 on a per diem basns She is also a hcensed attorney
ff‘w':'.--:%_!a«r
Patients were asked to sign a consent form at the end of a dlSCUSSIOH with their physicians
about the risks of pros pectrve surgical procedures An observar such as plamtsff was
expected to be present tg wltness the 31gnature and S|gn the form as wel; Later at the, pre-

aurgery umt p!amtnf‘f and other‘s WOu!d vemfy the pahont mformatlon of the[cdnsent form$ wnh
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| Appeal Board 5 det&rmmatmn on August 6 201b see Ma[ or of Fmery v /V/amor/a/ Sloan

szeung Cancer Ctr., 76 ADSd 731 [3d Dept 2010]) -f L BT

Lt

- Vilaton of Juciciary Law §Af8”7(d§‘: )

Defendants, who are MSKCC's inside and outside counsel, {ook an appeal of ALJ

' ! o oy

Dxego $ June 10, 2008 determination {gths. Umamployment ]nsurance Appgal Boarai Appepﬂ. o R

Bomd) on June 25, 2008 (Motion, sxh:b:t 29) When the Appeal Board aﬁnmed ALJ Diego’s

determination, defendants served a nOttCe of appeal to the App@llate DIV}SIOn Th]rd Department

on-March 27, 2009 (Motion, eXthitS 30 31) The. Appellate Division, in tum, af:ﬂrmed .tha-
3

L

Plaintiff Commenoed the. |n$tant action on Dacamber 13 2010 assemng ml$condu0t in?

or Gonsems tq:{ ‘ ny
‘court of any:parf !
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100 NY2d 72, 81 [2003): seo also Zuckermén v Cily of New York, 49 NY2d 557, 562 (1980}, T

CPLR 3212 [b]), g L ST __”,KQWTHWQ.W1JQH
When deciding a summary judgment motion, the Court's rols is solely to determme if

any triable | Issues exist, not to determme the merits of any such issues (see S///man”v T'wonﬁcath

Contury Fox Film (,orp 3NY2d 385, 404 [1957]) The Court views ma ewuenoa m ’[he llQhL
‘most favorczble to the nonmovmg party, and glvqas the nonmovmg party the benaﬁt of all‘ R ,\‘ ;' ': CE

a

reasonable mferences that can be drawn from thé ev;dence (see N@gr/ v Stop & Shop /n( 65

P o
ot

. NY?d 625, 626 [1985]) lfthe;re IS any dOWE aafo the eX|$tence of a tnabie rssua summgry,

" the stgnature of' W;tnesa‘an the-otherfor'asignatire QL
prbv;3|on for the following: s ure df Paticnt.” T 2, OF guArdign " -
“'Sighatyre’ Verification V\/ltness Heq“dfred)'.‘f igna lnterpreter if mterpretation ré‘qulréd " SRPER

- "Physician. stgnature To thé fight of sach sighatiis ‘ekcept the patiéhit's, "4 ling i is pm\/;déd té -

the name of the signatory No: ﬁrdvnston is made the‘Rewsed Form for_theslgnafqre' itr
par‘t from the verﬂéation wmm,§s L T .
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Appeal Board as evidence for the December 21, 2007 hearing; and, subsequently the.o her |
defendants engaged by him f;ubrmtted It fcnr the January 31 2008 rehheamng the Appea! Board: m‘-;) ‘»‘r .
proceeding and the Appellate Division procesding. Plaintiff charges that defendants cfaxmed o
that the Revised Form “was in effect on the plamtlﬁs last"day of work . .. with knowledge th'at

sald Fewsed consent form dated June 8, 2007 was not in usa on June 11,12 and 13, LOG”{"

(Complamt 1111 36, 39), Further’ they aneged!y oontmued to use th\s "fal e evadence m thea;r

\ appeals to the Appeal Board and the Appeuate Drwsmn E»véan aﬁar acknowiedgmg lts

,‘mapphcabmty L ’H'f _ - ,5:-.

ﬂ,

as a,dded due to" plammw‘r’fsfccnoe

,qk to June 6 2007 ud at 7'~ ) Browne sentan e mall Message datqd 'uneB 2007 to a i'

,,«x“
! r o

‘ longwhst of admlnlstratlve and nursnng personn@l mcludmg p[amt(ff that annbunCad a Qhanget

= '_WJ. es

\".‘ 4 i*

._‘,@gﬁuiatory affanrs of“ﬁce that “eﬂective Mqu;;‘y,

Junajﬂ 2007 ALL consant fOrms for

operatzve and other mvasxve protzedures must cOntam a wltness slgnatura and date” K
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(emphasis in original). Browne's messaga explained {0 the staff‘that “[y]o‘u are only confirming

.pa_tient signat re not attesting-to. the contant oﬂthemfor ead consent drscusmon R

Plaintiff respondad to Browne s e-mail on June 10,2007, by distinguishing between a

‘witness involvling] direct contemporaneous wauahzahon partrmpat;on and verlﬂoatlon [a

after-the-fact confirmation” (Motion, exhubtt 6) She wroie that a wnn@ss not present at tne time

. Of consent mfght be Sub ect to dzsc;plmary achon by rendmg credence to m:steadmg Vo

: 1n¢s$. , almantum an; e*mall eted her ethj Ga"‘fi‘,."."yi‘_ :
"Objecﬁtions to thls new procedure @n June 11”“ ah(d fhe

,\statements/nnmepresentataons even falsufmatt@n of a busmess recbrd.” Shé conc}uded that |f a -

'_‘pre surglcal observer is dorng vermcataon the bonscant should say Ver|f|cat|dn and only the L .




determination by ALJ Diego, especially when six filled-out oopies of the Original Form were
produced, doés not nocessarily‘@xouse-ydefenda‘nts of misconduétv Sy
The June 10, 2008 determination, reversmg the prewous denial of unemploymant

benefits to plaintiff, took 3|gn|ﬂcant note of the Rowsed Form.

“The claimant applied for unemployment msurancé benefils |
eff@chve July 9, 2007, A represent ativa of the uayar‘men‘r of .
' Labor contaoted the. omployer @nd it submltted copie‘;s ofithe ¥
" revised cqnsant fqrm whigh'had a revision’ daté bfure 8, 2@07
This documeht had tWo slgnature hnes one for: tha SIgnature Of g
witness and the other ror a Signatqre ver:frcatnon Wi ness., This:
;11 i

) ‘[The"emwl@yerj
the-reViged \ane;nt
in effeci orrthe.

o E Thele is no copy of & su:g!cal oopser\t form, nrzgma! of rewsed proc uce by émy bérty '_ti:eairir_l"q S
the date June 7. 2007 The raference is understood to be June 6, ?OO? o S

B This repeats {he mistaken d(:‘SUlpﬂOﬂ c'f the form oomdinea m the comp]aint (vee n 1 supra)
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statement of the dispute and the status of the forms at issue‘

“As reflected in the record, the Claimant object ed: t@ gigning the.
Gonsent forms because she disagreed with the wording of the
form. .. . [T]he Claimant [did] not give the Hospital any

[easonable opportunity to address her CONcern by abandonmg her
job just a week after she gave the Hospitalan ult imatum to revlse ‘
the form .. Indeed, the Hospital was working on rev;smg the .

form as of June 7 2007 and implcmcnted a nevv form late. t..at
':;Lmll“’l(,l' \AOUOF‘I GXhlult 4,,9) “ : o

" The March 27 2009 nétlce of appeal to the Appellate Diwsm)n makes surmlar

raprebentatuons

'As reflected in the record Clalmaht ijected to sxgmng the
consent forms. bgcguse. she! disagraed with the wordifg of.th
- form.-[Shel demanded thatthe: Hospita h' "Q@Athe fbrm m he
sa‘tlsfactlon lnsfe_ad‘;of éiffordmg thé Hdspital W rea f
E o‘ppmrtumtytto add‘res 'h_ér c@ncarn Craum ‘

and for the honesr purposa of proreo‘nng thea mterests of xhe;r cuents" (Arf Cap/z‘a/ Group, LLC'v

N@uha us, 70 AD d 60o 606 [_st Dept 2010]) Plamtlff offers no- evndence that defendaﬂ

Page 8 of 9

,,,,,,




*9]

lacked good faith when submitting the Rovised Form to the\vérioLJS tribunals‘
Moreover, tha Court finds.that nothing-in-plaintiff's co_ndu,b_t-or _t‘hat,of..hgar COUNSEl v i _‘;_‘lg,_:xh.;-,,
warrant sanclions pursuant to Part 130 of the Uniform Rules for the New York State Trial

Courts.

CGONGLUSION. -~ o o

Accordmgly it IS . »
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