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. SUPREME COURT OF THE STATE OF NEW YORK NEW YORK COUNTY

PRESENT“ HON PAUL WOOQTEN

Justice ) | | PART‘ 7

ICHAOXIANG LIN

\NEW FUZHOU SENIOR ASSOCIATION -
USA, INC.,
1 : Plalntiff, | ‘ ‘
INDEX NO. E 104203/10

- ~aga|nst- LT o
o ' 'MOTION SEQ.NO. 007

Defendant

‘ Notlce of Motionl Order to Show Cause — Affldavlts — ExhtE I L
‘\'Answerlng Affidavite  Exhibits- (Memo) ‘ S

The followmg papers, numbered 1 to __were read on this moFon by
: : ERS NUMBERED

‘Replying Affldavlts (Reply Memo) | “ - MAR 26 T
Cross-Motlon mYes H No ..~ . NEW VORK
COUNTY CLERK'S OFFICE

Motlon sequenoes 002 and 007 are hereby oonsolldated for purposes of dlsposmon
Pursuant to this Court's order dated September 28, 2011, the parties consented to the
appointment of Timothy K.‘Wong, Esq. of 33 Bowery, Suite ¢204;1‘NEW York, NY, 10002, as a‘

reoelver pursuant to CPLR 6401 to review the corporate structure and flnanmal practlces of the

| -not for*proflt corporatron plamtlff New Fujian Fuzhou Semor Assomatton USA lnc (plarntn‘f)

moludlng its bylaws certificate of lnoorporatlon and its offlceholder election procedures in order
to determme |f plalntlff I$ in compliance thh New York State not for-proflt corporation law and
over5|ght requirements of the New York State Attorney General. Mr.“Wong was also appointed
as receiver to review the correct amount and proper status of defenda_nt's expenditures and
plaintiff’s corporate funds, while the defendant served as plaintiff's president. Also within the
September 28, 2011 order, the parties consented to set aside $7,500.‘OO in a receiver's account
for the Court Appointed Receiver's fee and expenses.

Mr. Wong, who is qualified as a receiver pursuant to Rules of the Unified Court System,

Part 36, was appointed in this matter because he possessed the requisite qualifications

Page 10of 6




n’eoe'ss‘ary for'the determination of the issues presented herein.™ Specifically, his background

as a Certified #’ublio_Aocoont(CF’A) and lawyer with extehsit/e experience in accounting,

auditing, finance and corporation law, made Mr. Wong qualified to review whether plaintiff was

in compllance w1th the relevant corporatlon law and to revuew and make determlnatlons

Vi e

' regardlng plalntn‘fs fmancnal documents and expendlture recelpts

Additionally, Mr. Wong speaks and reads Mandann, Cantonese and Chinese, His

proficiency in these languages enabled him to oomm‘urti‘cate:and understand plaintiff's members

- -and-the defendant who are all from‘Fuzhon and speak F'uzhc)unese a dialect of the Mandarin

“ ‘I'a;n‘goag‘e Mr Wong s Ianguage skills were an |mportant faotor in hus selection as a recelver ‘

because plalntlffs corporate mlnutes and records as weII as defendant s financial recelpts are

\ aII wntten |n the Chinese Ianguage Moreover, Mr Wong is also of A5|an American descent

and is aware of the cultural sen3|t|v1t|es and pIarntlff’s lmportance W|th|n the oommunlty Most

importantly, upon meeting with th‘e parties Mr. Wong-was‘able to effectively communicate with

 the parties, thereby allowing him to make the ‘dete‘rmipati_on_s_ for which he was appointed.

On July 18, 2011 and Septemrber 11, 2011, Mr Wong filed his First and Final Receiver’s

| Reports and Recommendatlons (collectlvely, Reports) respeotlvely with the Court. On August

2011 plaintiff flled its opposmon to the Recelver s First Report and subsequently filed in
opposmon to the Final Report on September 30, 2011, The defendant moved by Order to

Show Cause on November 18, 2011, to affirm and accept the Receiver's Report (motion

: The Court forwarded a copy of the Order appointing Mr. Wang as receiver to the
Fiduciary Clerk of the Court, Part 36.

2 The Court sought a Chinese language interpreter at each Court appearance, sometimes
without success. The Court does not have a Fuzhounese language interpreter (eg. August 4, 2010, court
transcript p. 2, line 17).

} The Court notes, in prier motion practice the language barrier was an issue for defendant,
as he could not understand a prior order of this Court. The result of this lead to plaintiff bringing a motion
for contempt, wherein defendant asserted the language barrier as a partial defenss.
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2 ““”seguance 007): “The Court hear‘d oral argument on motion sequences 008 and 007-on"

November 30 2011
Mr Wong flted his Accounting and Request for Compensatlon and Expenses on

December 20 2011 with accompanylng exhubrts A through J Mr Wong submlts an |tem|zed

‘ b|II detalhng the descnphoh of hls Work |nclud1ng the date ofthe work the hours expended for “
eaoh |tem the hourly rate and the amount requested for each rtem H|s total alleges $165. OO
|n expenses ($4O 00 for certlfled mall and $125.00 for- coples) and 29 5 hours of work atan

hourIy rate. of, $3OO 00 per hour for a total amount of $9 015 00 Mr Wong, rn hrs request for

oompensatlon and expenses reduced‘h"; ;and‘:expenses to $7 500 OO andrthe notatlon

A ‘ states “[d]rscount to agreed upon fee of $7 50 OO" (see Request for Compensatlon lnvorce

dated September 30 201 1) On January 3 2012, plarntrff submltted its opposmon to the

= Recelvers fee expenses Plalnt|ffs Opposrtlon does not address any SpeCIfIC charge fee
" expense or hourly rate mstead plalntlff Opposes on the baS|s that Mr Wong is" blased
| Defendant does not SpecrfICally oppose Mr Wong s fees |
DISCUSSION

Mr Wong s role |n th|s case drd not entart the tradltional responmbrtrtree of a temporary
recerver such as holdrng reaI or personal property or suing and collectlng debts or clalms (see
| e. g CPLR 6401[b]) Instead -Mr Wong s reSpo'nsrbrlltles of rewewlng plaintiff's corporate
structure and flnanCIaI practlces and also revrewrng the correct amount and proper status of
defend_ant s expendltures and plaintiff's corporate funds, involved Mr. Wong. ‘maklng findings of
fact and d:eter:minations regarding credibility of the barties, analogous to responsibilities often
directed toa special referee. As such, the Court adopts the findings of Mr. Wong’s Reports as

he was in the best position to determine the issues presented in this matter (see Nager v

. Plaintiff submitted a two- “page double spaced affidavit by the Association Acting President
in partial opposition. ‘
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o Walkerv Sanf’Andrea 72 NY2d 954 11988,

= Panadls 238 AD2d 135 135-136 [1st Dept 1997] [lnternal citat|0ns omltted] 'see'also Meln/tzky' ‘
Ur/be 33 ADBd 373 [1st Dept 2006] Kap/an v Einy, 209 AD2d 248 [1st Dept 1994]; Namer 1%

152 54 56 w. 15th St Realty Corp., 108 AD2d 705 [1st Dept 1985] Iv dlsmlssed sub nom

'
" PR
hER

| Mr Wong 'S Reports recommended inter alfa, that ‘the Court S order barrlng defendant
Mr. Lin from entenng the Assomatuon premlses is lifted and all documents suggestlng otherwise
are removed from the premlses (see Flnal Report, exhlbltA p.'5). Mr. Wong further

‘concluded in hIS Reports after conversatlons with the partues and rewewmg plalntlffs bank

]_“;records and defendants expendlture recelpts whlch ara wntten |n Chrnese that defendant

properly expended mohey on celebratory matters subsequent to hIS election as Presrdent of

o 'the plamtlff assocratlon before thl$ Court vouded hIS electlon (see Fmal Report exhibit A, p 3,

4). In add|t|on those funds spent by the defendant whrle Premdent in the defense of this
'actnon were relmbursed to the plalntlff (see First Recewer s Report p. 2- 3 Locatloh of the
“Funds ). In. plalntlffs opposntlon to Mr Wong s request for compensatlon the Court flnds the

::allegatlon of btas to be unavalhng as wetl the other arguments in opposutlon Contrary to

L plalntnffs opposmon the Court fmds that the record fuIIy supports Mr WOng s factual flndlngs

: and conclusnohs of Iaw contalned Wlthln hlS Report. Thus, aII of Mr Wong s recommendations
| in the Reports are adopted by the Court and his Reports are confirmed.
FlnaIIy, the Court turns to Mr. Wong's requést for compensation and finds that fee

restriction contained within CPLR 8004(a),’ regarding commissions of receivers is not applicable
\ | to this case, as funds‘ did not pass through Mr. Wong's hands. In addressing a request for
| compensation by a receiver, the Court needs to ensure that the receiver properly kept receipts
for expenditures and itemized his invoice, and to determine whether the fees, expenses and the
requested compensation are appropriate and reasonable‘in light of the tasks required. The
Court finds that Mr. Wong'’s request for fees and compensation are reasonable for the tasks he
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pe"rformed iR‘this matter, a'nd“‘ah"h'ourl‘y rate of $300.00 p\e‘r hour'i‘s “ddm‘mehS'U'ra‘te‘fo'r dan’
attorney W|th hrs years of admuttance to the bar and for his addrtlonal tralnlhg as a CPA

Moreover as’ dlscussed above all parties consented to the amount that IVIr Wong is now

seeklng aa compensatlon and to date there has been no opposmon to the amount of

‘ L

compensatlon he |s seektng (see September 28, 2011 Order)

CONCLUSION

: ACco'rdingly, itis,

-Motlon Sequence 002

ORDERED that the defendant s motlon to vacate the prellmlnary lnjunctIOn and

‘ temporary restralnlng ordered |n mot|on sequence 001 is- granted except that portlon of

defendant s order requestlng that the defendant be relnstated to have access to the plalntlffa
premuSes is granted in accordance with Mr Wong s recommendatron and |t is further |

‘ OBDERED that plalntlff’s cross-motlon to dlsmlas defendant‘s mot-ro__n to vacate the
preliminary ihjtjn_ction a‘n‘d temfpd\rrafy: [es‘trai‘ni‘ngjofdere‘d in motion Sequence 001 is denied as
moot and |t 1!3 further | B | | N

ORDERED that plauntnff S cross motlon for defendant S contempt aIleglng that defendant

\ allegedly mlsappropnated funds from. plalntlff is denled in. aocordance with Mr. Wong's fmdungs

and |t is further,

Motion Sequenc‘e 007

ORDERED that the defendant's motion for an order: (1) striking paragraph four of the
complaint is denied as moot, per motion sequence 002; and (2) vacating the order barring the
defendant from the entering the plaintiff's premises is denied as moot, per motion sequence
002; it is further

ORDERED that the branch of defendant’'s motion seeking to have all documents

referring to defendant Mr. Lin's former restriction from entering the premises and his alleged
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muSappropriattons of funds ts grahted and all such documentation Shall be rerht)ved from the
premlses Wlthln 15 days of entry, itis further
ORDERED that the defendant’'s motion adopting and tmplementlng the

: jrecommendatlons |n the OfflClaI Recelvers Report # 1 (dated July 18 201 1) and #2 (dated

(S

September 11 2011) |s granted itis further - w ‘
ORDERED that the Receiver’s application for compensatlon in the amount of $7,500.00
is granted,wsubject to his completion of the approprlate forms; end_' it is further,
OR'DERED th‘at Counsel for defendant is dire‘cted'to serve" a Cepy:dt this Order with

’Notlce of Entry upon the plamttff and the F|du0|ary Clerk bf Part 36 W|th|n 45 days of entry

Thls Constltutes the DeC|5|on and ‘Ordece i

\ Da.t_ed: 3720 // )/

PAUL WOOTEN J.8.C.

Check one: m FINAL DISPOSITION o ‘_J ’NON FINAL DISPOSITION

tCheck lf approprlate t_’ DO NOT POST ‘t ] REFERENCE

F LE D
MAR 26 201

NEW YORK
COUNTY CLERK'S OFFICE
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