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MORTGAGE ELECTRONIC REOISTRATION 
SYSTEMS, INC., AS NOMINEE FOR 
AMERICAN BROKERS CONDUIT, AND 
AMERICAN HOME MORTGAGE 
SERVICES, 4600 REGENT BLVD. IRVING TX 
70663, DECISION AND ORDER 

Defendant. 
--:-- --*------- 1 -IIcc-----________II-.---- ---------I I--- ---------x 
For the Plalntlll: 
Salvador0 Rosillo, pro se 
78 Readc St. #4FW 
New Yotk, NY 10007 
212-593-3000 

For the Defendant: 
no appearance 

Papers considered In review ofthis motion fora default : 

Paperr Document Number: 
Notice ofMotion, aflrdavlt, exhibits 1 

PAUL G, FEINMAN, J.: 

Plaintiff, who is self-represented, moves pursuant to CPLR 321 5 for entry of a default 

judgment as against defendant Mortgage Electronic Registration Systems, Inc. as nominee for 

@nerican Brokers Conduit and American Home Mortgage Services. For the reasons which 

follow, the motion, though unoppdsed, is denied and the matter is dismissed without prejudice to 

commence a new action subject to the statute of limitations. 

Plaintiff commenced this action by filing a summons with notice on March 4,2009. He 

then moved for summary judgment in July 2009. His motion was denied by decision and order 
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dated Oct. 7,2009 on the ground that the motion was premature (CPLR 3212 [a]). The court 

noted that because the County Clerk’s file did not contain an affidavit of proof of service of the 

summons with notice on defendant, plaintiffs motion could not be treated as one seeking a 

default judgment based on non-appearance. However, the court allowed plaintiff to file proof of 

service of the summons with notice with the County Clerk “within 20 days of entry of this 

order,** that is to say within 20 days of October 13,2009, and to move for a default judgment 

within 45 days of October 13,2009. 

More.than two years later, on December 22,201 I , plaintiff filed this instant motion 

seeking a default judgment. He explains that he had to travel to Mexico for the funeral of his 

brother, he hired an attorney who was ill and away from the office for seven months, and that he 

suffers from various “organic inflictions”, as well as post-traumatic stress disorder fallowing the 

collapse of the World Trade Center in the terrorist attack in 2001, Although very untimely filed, 

the court will not deny the motion nor dismiss the case merely based on plaintiff’s untimeliness. 

Included in plaintiffs motion papers is a copy of the Summons with Notice that was 

stamped as “Filed” by the New York County Clerk’s ofice on March 4,2009, as well 8s a copy 

of an Affidavit of Service after Commencement of Action, dated March 25,2009, indicating that 

defendant had been served with the summons with notice by mail on that date. Thus, plaintiff 

establishes that his action was filed in 2009, and that an attempt was made to serve defendant. 

Defendant has newer answered or opposed this motion for a default judgment. 

In order to be granted a judgment on default, plaintiff must fulfill the requirements of 

CPLR 32 15 which governs default judgments. Among the requirements of the statute is that the 

plaintiff establish that the defendant was properly served with the summons and complaint or 
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summons with notice (CPLR 32 15 [q). This is done by showing proof in the form of EUI affidavit 

that service of process w8s performed as set forth under Article 3 of the CPLR which governs 

jurisdiction and service. 

Defendant i s  a corporation, CPLR 3 1 1 provides that personal service upon a corporation 

is done by delivery of the summons ‘Yo an officer, director, managing or general agent, or cashier 

or assistant cashier or to any other agent authorized by appointment or by law to receive service.” 

(CPLR 3 1 1 [a]). Alternatively; the same statute dlows for a business corporation to be served 

pursuant to sections 306 or 307 of the Business Corporation Law, depending on whether the 

corporation is based in New York or is a non-domiciled corporation. 

According to the affidavit of service provided in the motion papers, plaintiff attempted to 

serve the corporate defendant on March 25,2009, by mailing the summons with notice to its 

Texas address. This attempt at service docs not comply with the provisions of CPLR 3 1 1 

concerning service of process on a corporation,’ set forth above. Without a defendant being 

correctly served, this court has no jurisdiction over that defendant unless it voluntarily appeared. ’ 

Therefore, plaintiff cannot obtain a default judgment, because defendant has not been properly 

brought before the court. The motion is therefore denied based on the failure to prove adequate 

, 

service of process. 

Even if service had been properly established, the court would be compelled to deny the 

instant motion because plaintiff does not establish sufficient proof of his claims against 

defendant, as required under CPLR 321 S (0. He provides some documents pertaining to a piece 

‘Plaintiff 9 process servor used the form afndavlt entitled “AFFIDAVIT OF SERVICE After COMMENCEMENT 
OF LITIOATION,” which is clearly the form for USQ of serving papors after litigation has commenced, but is not used In 
order to commence litigation. 
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of real property in Brooklyn, and alleges breach of contract, fraud, banking law violations, and 

discrimination, among other claims, but does not show his relationship to the property at issue, 

docs not offer any indication of when any of these wrong actions occurred, and offers nothing at. 

all that implicates defendant in any wrongdoing that would form the basis for any of the causes of 

' action alleged whatsoever. 

Accordingly, it is 

ORDERED, that the motion for a default judgment, although unopposed, is denied and 

the Clerk of Court shall enter judgment dismissing this action in its entirety without prejudice to 

plaintiff commencing a new action. 
1 

This constitutes the decision and order of the court. 

Dated: March 23,20 12 qd.j & 
New York, New York J.S.C. 
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