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j";‘{:SUpREME COURT OF THE S TATE OF NEW YORK — NEW YORK COUNTY -

"“PRESENT | MH'ON A‘ULWOOTEN L PART _L_

ANTHONY‘J. coNﬁNo;‘and, _ANDRA CONTINO,

Plalntiffs,
i -ﬁga'h% Sl e Index No. 116392/07
Seq. No. 002
340 MADiSON OWNER LLG and MGGRAW HUDSON '
CONSTRUOHONCORPORAﬂQN o
340 MADISON ow" hf“’ir_c atid McGRAW HUpSON ~
CONSTRUCTION"C PORATIQN T \ ,‘
DefendantslThird Party Plalntlffs, Third-Party Index No.
590336/08

| SAGE ELECTRICAL CONTRACTING ‘ F ' L E D

Th|rd Party Defendant

” APRoamrz

The followlng papers numbered 1 to 3 were read on this motf{ hird-party defendant for
)g ?!,J,ud mentonlits |

I
T T

summary jddgment dlsmisslng the: thlrd party compfaﬂmj ‘
. counterclalm ’ e PAPERS NUMBERED
Notice of Motlon/ Order to Show Cause — Affldavlts — Exhib:ts 1
- AnsWerrng-Affld;.hvl‘FS"—e ExhlbltS"('MemP)"‘”- oIl . 2 o i
Reply Affidavits — Exhibits (Memo) ______ _3

Cross-Motio‘n:. [_J Yes ﬂ No

In this action which arises from an accident at a construction site, third-party defendant
Sage Electrical Contracting (Sage) moves, pursuant to CPLR 3212 and Workers'
Compensation Law § 11, for summary judgment dismissing the third-party complaint and

granting Sage summary judgment on its counterclaim for contribution or common-law

indemnification.

Page 1 of 7




* 2]

‘ ,::.consrsts of hr’”

T BACKGROUND

: on©¢t0ber4 200 \‘Aht:ho‘h'y'\J."Contino (,o‘lainti‘ft-)"‘a-n ‘-elerctrift;j'an"th‘en an e‘mploye'e‘ o_f_'

o Sage sllpped:and fell ona slrckdf 'grease/ou and water at the base of a stalrcase in the

premlses located at 340 Madlson Avenue in Manhattan Defendant 340 Madison Owner LLC

| (340 Madrson) OWned the premlses, and defendant McGraw Hudson Constructron Corporatlon

- (McGraw- Hudson) was the geheral contractor for the construction project Sage was a

B ‘subcontractor hlred by MCGT:—,]W‘ Hudson to perform electrical work at the slte Plaintiff was

aware of the puddle as he ad'jwalked past it several trmes prIOl‘ to the accrdeht McGraw

: Hudson s Iaborers were res\ on ‘ble for keeprng the work site. clean In December 2007

‘ ‘plamtn‘f commenced thrs actron agalnst 340 Madrson and McGraw Hudson The complaunt |

t”“.w

\causes Qf“" ‘th\pn‘ the flrst two soundrng ln negllgence and vrolatlons of. Labor

- Law §§ 200 240( ) and 241( ) The thrrd cause of ac’uon for loss of consortlum is asserted by
| 'platntlff Sandra Contlno Contmo s Wlfe On Apr|| 29 2008, 340 Madtson and McGraw Hudson
o commenced the thrrd*party actlon agamst Sage. The: third party oomplalnt asserts four causes

‘ ‘of actron for contrlbutron cornmon Iaw and contractual lndemmflcatlon and breach of contract

. "

for fallure to procure rnsurance In |ts thlrd party answer, Sage asserts a counterctalm for

contrlbutlon or common law mdemnlﬂcatlon ‘

SUMMARY JUDGMENT STANDARD

‘ Summary Judgment is a drastlc remedy that should be granted only if no triable lssues of

fact exist and the movant is entltled to judgment as a matter of iaw (see Alvarez v Prospect
Hosp., 68 NY2d 320, 324 [1986]; Andre v Pomeroy, 35 NY2d 361, 364 [1974]). The party
moving for summary judgment must make a prima facie showin‘g of entitlement to judgment as
a matter of law, tendering su‘tfici_ent evidence in admissible form demonstrating the absence of

material issues of fact (see Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853 [1985];

" CPLR 3212 [b]). The failure to make such a showing requires denial of the motion, regardiess
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. ‘nonmovmg paTty to produce ewdentlary proof in admtssuble fOrrn sufﬂment to establlsh the

eX|stence of matenal |ssue.§ :of fact that require a, tnal for resolutuon (Gluffr/da v\C_/t/bank
“ Corp 'IOO NY?d 72 81 [2003] see a/so Zuckerman % Clty of New York, 49 NY2d 557 562
| [1980] CPLR 3212 [b]). | |
When deoldlng a eummary judgment motion, the Court's role is Solely to.determine if
- any tnable ISSUeS exist not to determme the merlts of any such issues (see Sl//man v Twentieth
) | ‘Century—ﬁox F//m Corp 3 NY2d 395 404 [1957]) The Court VteWS the eVIdence i the light

o most favorable to the nonmovmg party, and glves the nonmovmg party the beneflt of all

\"'lat can be drawn from the ewdence (866 Negr/ v Stop & Shop, Inc., 65

NY2d‘625 626 [1985]) If there is any doubt as to the ex15tence of a tnable issue, summary
. j’L’td‘ghﬂ_ent‘sh‘o’old_‘he'"dén_l‘ed (see Rotuba Extruders, -I_nc, v Ceppos, 46N_Y2d 223, 231 [1978)).
L 'DlscusélON |
Admissibility of. Sage s Ewdence |
o As a threshold matter 340 Madlson and McGraw Hudson argue that Sage s motion for
| | summaryjudgment must be denled beoause Sage failed to submlt evudence in admISS|bIe form

for the Court to Conslder ItS appllcatlon Sage bases its summaryjudgment motlon in large part |

on the deposmon testlmonles of‘plamtlff, Robert Avitabile (McGraw Hudson’s superlntendent),

Richard Conti (McGraw Hudson'’s labor foreman), and Carlo Pannone (Sage's superintendent).

340 Madison and McGraw Hudson argue that these de‘position transcripts, while certified, are

unsigned'and unsworn, and thus, cannot be considered admissible evidence, and in support

cite to Lo Cicero v Frisian (150 AD2d 761 [2d Dept 1989] [unsigned and unsworn transcripts of

examinations before trial inadmissible]). However, more recent Appellate 'Division, Second

‘Department, case law states that “the transcript of [the] examination before trial was certified
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More freqUent statements of. the Iaw |ndtoata that unsrgned unsworn deposrtlon

.'transcnpts can be admrssrble if the defendant forwarded the deposrtron to the deponent for
oonsrderatron and rpvrew but the deponent falled to sign or return it. wrthrn 60 days (see CPLR

‘3116 [a] see 6. g Franzese v Tanger Factory Out/et Ctrs Ino 88 AD3d 763 763-764 [2d Dept
011] R. M Nawe// Co vR‘/ce 236 AD2d 843 844 [4th Dept 1997]) or that [a]n un3|gned but |
oertrfred deposrtron transcrrpt of & party can be used by the opposmg party as an admission in-

y. support of a summaryjudgment motlon (Morch/k v Trin/ty S‘Choo/ 257 AD2d 534 536 [1st

| ‘n‘Dept 1999] [emphasrs added] see a/so Fi’ M Newe// Co V. Rlce 236 AD2d at 844)

The faots of this matter do not fall wrthrn any of these sltuatlons Here Sage uses

o, unsworn unslgned but oertltred deposrtron transchpts as. a baSls for rts summary judgment

motron and farls to glve any lndlcatron that its use of the transcrlpts falls within CPLR 31 16(a ).”‘ ”

: Howeyer_, 340 Madison and MoGraw‘HudsOn, while attacking Sage's use of them, use these

' s‘a‘me‘ transcripts as a'basis for their opposition. This, Situa'tion'falls more within the context of =

Morch/k (257' AD2d at 535) where the Court found that, [plarntrff’s] transcnpt here, though

'unsrgned had been certn‘red by the court reporter Moreover plarntrff himself-used portions of rt _

rn his’ opposrtron papers We frnd that the court erred in denyung the motton on these grounds .
" The Court frnds that the deposrtron transcrlpts used by Sage in rts summaryjudgment

motion are admissible and will therefore consider Sage’s motion.
Sage’s Motion

Workers' Compensation Law § 11

“Workers' Compensation Law § 11 prohibits a third-party action for common-law
indemnification or contribution against an employer ekcept in the case where, inter alia, the
employee has sustained a grave injury” (Cocom-Tambriz v Surita Demolition Contr., Inc., 84

‘AD3d 1300, 1301 {2d Dept 2011)). The definition of “grave injury” is set by statute, and only
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" those condltlons I|st6d ‘constitute a “grave |nJury” (see F/em/ng v Grahant 10 NY3d 296, 300

N [2008] [“the'llst both exhaustrve and ‘not illustrative, |s notintended to be extended absent S

‘ ‘further legrstatrve at:troh (Governor S Approval Mem at 55)"]).

lt IS undlsputed that on the date of the accident, plaintiff was employed by Sage and that

| he did not sustaln a’ grave |nJUry Therefore, the portron of Sage’s motion which seeks

summa‘ry‘j‘ud“gment dismissing 340 Madison and McGraw Hudson's contribution and common:

- law ihdemnifibation claims is granted.

Contractual Indemnlflcation

[A] party is entltled to full contractual mdemnlflcatlon provided that the ‘intention to

mdemnrfy can be clearly implied from the Ianguage and purposes of the entire agreement and

. the surroun _y_'ng fac;tg and cwcumstances”’ (Bar/{argeon v K/ngs County Waterproofrng Corp., 91

AD3d 686 688 [2d Dept 2012] quoting Drzewinski v Aflantic Scaffold & Ladder Co., 70 NY2d

; 774 777 [1987])_; "[A] party seeking Contr_aCtLraI rndemnrflcatlonr must prove itself free from

nég‘ligéhbé::bé\péuw to the extent its negligence contributed to the accident, it cannot be
|ndemnrfred therefor" (Ba//largeon 91 AD3d at 688 [rnternal quotation marks and citations
omrtted]) If a trlable issue of fact exists regardrng the |ndemmtee S neglrgence summary
Judgmeht on a clarm for contractual mdemnrfrcatron must be denred as premature (see

Barl/argeon 91 AD3d at 688)

340 Madlson and McGraw Hudson contend that paragraphs 7(a) and (c) of the March
15, 2004 MCGraw Hudson/Sage Trade Contract entitie them to be indemnified by Sage if they
are found liable to plaintiff in this action. Paragraph 7(a) provides indemnification “against all
penalties for violation” of Sage's “covenants and warrants that it [would] perform the wprk ina
safe and proper manner and so as to comply with all laws, rules, regulations, codes and

ordinances referring to such work.” Since there is no evidence that Sage failed to perform its

" work in a safe and b?’é’pér manner, or that it failed to 'co'm'ply with any laws or rules, regulations,
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Paragraph 7(c) requwes |ndemn|flcat|ori rl’ 340 Madlson and McGraw Hudson are found

llable for darnages for bodlly tnrunes sustalned by any person or peraons other than employees

t‘

of [Sagéj”' mphasrs added) Slnce as |t has already been noted that on the date of the

‘ acmdent plalntlff was an employee of Sage, no oontractual lndemnlflcatlon based on this

provnsroh can lie. Therefore, the portion: of Sage ) motlon which seeks symmary judgment

i .

dlsmlsSln j 340 Madlson and McGraw Hudson S clalm for contractual lndemnlflcatlon is granted -

B each of Contract for Fallure to Obtam Insurance o

o

The partles do not dlScuss thls cause of actlon in their motlon papers Thus, Sage has

farled to ';ee‘t‘ |ts burden on lts summaryjudgment motron and the part of |ts motion Wthh
seeks rsurvnmaryjudgrnent dlsmISSlng this clalm is denied.

i \_y-"Si:a\g’_t-:t_'lsCountarclalm for Common-Law Indemnification or Contribution

| ‘*“I‘nde‘tnnityanOlve‘s an‘attem‘ptto\"ésh‘lft the eritire loSS from on"e who is-compelled to pay.
for a loss wrthout regard to hIS own fault to another party who should more properly bear
responslblllty for that- loss because it was the actual wrongdoer" -(Trump Vil. Section 3 v-New “
York State Hous F/n Agency 307 AD2d 891 895 [1st Dept 2003] quotlng Trustees of
Co/umb/a Un/v v M/tche///G/urgoIa Assoc., 109 AD2d 449 451 [‘lst Dept 1985]).

H0wever, the Court has already concluded, that there is no evidence in the record to
indicate that Sage had anything to do wlth creating the grease/water hazard, that it had any
obligation to clean the area where plaintiff fell and failed to do so, or that it acted negligently in
any way such that it would be held liable. In light of the Court granting Sage’s motion for

summary judgment dismissing the third-party complaint against it, except as to the fourth cause

of action for breach of contract, Sage is not entitied to any common-law relief as against 340

~ Madison and McGraw Hudson. Accordingly, the portion of Sage's motion seeking summary
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CONCLUSICDN o .

Accordlngly, itis

ORDERED that the part of Sage Electrlcal Cont‘ractrng s motron which seeks summary
'Judgment dlsmrssrng 340 Madrson Owner LLC and McGraw Hudson Construction Corporatlon ]
e contrrbutndn commonalaw and ccntractual |ndemhrf|cat|onrcla|ms i granted and it is further

f" C ORDERED that the part bf Sage.Electrlcal Contractlng s motlon whrch seeks summary

udgmentrdtsmrserng 340 Madrson Owner LL_ _and‘ McGra_ Hudson Constructlon Corporatuon s

_ breach of contract clalm |s denred and itis further '

ORDERED that the part of Sage E]ec otir S‘.thIOD whlch seeks summary

Judgment on |ts counterclalm agalnst 340 I\/Iadlson Owner LLC and ‘McGraw Hudson

Ccn,s“t_riuhctiqn_Corporatio'n fc_'r con:t_ri‘bution“‘ or chr‘tr_n‘onJaw._\ind_emnification is denied as moot;

| ORDERED that trlaI counsel are dlrected to appear for a pre trlaI conference in F’art 7,

60 Centre Street Room 341 on May 10 2012 at 2 80 P M and |t 1S further

ORDERED that Sage Electrrcal Contractrng is drrected tp serve a copy of this order wrth

_ notlce of entry upon all partles and upon the Clerk of the Court who is dire to enter

Judgment accordingly.

This constitutes the Decision and-Order of

Dated: 2"2‘$ " " Enter:

A -

PAUL WOOTEN J.S.C.
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