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,NNED ON41512012 

SUPlIEME COURT OF T H E  STATE OF N Y  
COUNTY OF NEW YORK: PAII‘I’ 4 Index No.: 402775/1 I 
111 thc Matter of the AppliciItio11 of 
Nelson Ortuga, 

Submitted: 1/27/12 

Petitio tier , DECISION, ORDER 
-ngrr inst- AN 13 3 1J DG M E NT 

Ncw York City Housing Authority, Present: HUN. ARLENE P. BL 
Resp on deii 1. 

ITH, JSC 

rcspindent New York Cily Housing Aulhority’s (“NYCHA”) determillation dated December 1, 

Petiliuncr coiiiinenced this Article 78 procccdiiig on October 18, 201 1 challenging 

30 10. ‘The determination, riiade after a hearing, disinissed petitioner’s remaining family member 

status grievance claim in connection with apartment 14H at 60 East 1 04th Street in Manhattan. 

NYCHA cross-moves to disiniss the petition on the grounds that (1) this proceeding is barred by 

the statute of limitations, and (2) the petition fails to state a cause of action. For the reasons set 

forth hclnw, NYCl-IA’s cross-motion is granted, the petition is denicd and the proceeding is 

clisriiissed. 

Petitioner c l a i m  eiititleiiieiit to ;1 lease for the subject apartment as a reiiiaiiiing family 

mcmber of his: Inother, Rcyes Oi-tegq who was the tenant of record of the subject apaitnient until 

her clcath in April ~of2008. llpoii learning of Ms. Ortega’s death and petitioner’s presence in the 

apai-tmeiit, NYCI-IA notified petitioner that he might be subject to eviction but that he had the 

right to C ~ I I I I I I I C ~ I C C  a grievance if such dcmand was timely made arid if hc was current in the 

paymcint 01 List‘ and occupancy equril lo the ainouiit of the rent payablc by his inother in the last 

monlh of her tenancy ( letter dated November 16, 2009; ex11 F), 
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claim ;IS ;I rei-niining liiiiily nieiiibur on the groiinds tlial he never requested or w;is granted 

perinission to reside in the sub-ject apartment beforc his mother’s death. Iktitioiier then sought 

r w i w  of that dcriial; by dccisioii dated March 13, 201 0. NYCI-]A’s Borough Maiiager stated that 

l i t  i ~ c ~ . i ~ ~ i l  with [lie Pro,ject Manager's reasoning r i i i d  her decision. 

‘l‘licl-cal‘tci-, pctitionor 1-iletl ;I reqiiest l‘or a grievance hcaring; by lctter dated April 22, 

301 0 11c \viis iiifoi-mcd that NYCHA’s grievance proccdures required hiin to be current in the 

payment of 11.c;~ and occupmcy. ‘The grievance hearing bcgaii 011 J~iiie 1 0, 20 10 and continued 011 

Jiily 32,  20 IO bcforc Chief 14caring Officcl- ‘I’oniicic Ilincs. Based on petitioner’s staternents at 

NYC.’HA’s Officc of tlic Sccretary, in consultation with tlic New Yorlc State Office of Court 

Administration, appointed Evette Hai-risoii as guardian ad litem to assist petitioner at  his 

gricvancc hexing. h4s. Hfirrison appeaml with petitioner 011 September 2 I ,  201 0 and October 26, 

20 I O .  rhc con~iiiiietl 1im.iiig dates. 

i\ t k r  Iicai-in2 tcsti~noiiy aiicl rcviewitig thc widelice subnii t l r c l ,  tlic hearing officer 

retidcrccl a clccisinn dated November 12, 2010, grantiiig NYClI {A’s motioii to dismiss the 

grievance on [he grounds that i t  was iindispiitcd that petitioner owed $3,770.44 in usc and 

occupancy for thc sub-jcct npartment. J i i  lici- decisioii, the licaring officer i+cfcrred to petitioner’s 

ilii’ficirlt tbr him to pny il-ie use arid occupancy, and (2) acliiiilling that he has not pnicl use and 

o c c u p n ~ ~ c y ,  cvliicli is $2 19.50 pcr month, since August 2009. In hcr findings and conclusions, tlic 

lionring ofiiccr cited t( j  NYC?.I-IA‘s regulations (NYC‘HA Grievance f’rocedures para. 9, “Hearing 
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Prereqiiisi tes”, eshi bit D to cross-motion) which require that a grievant be current with use and 

occupnncy as a prcrcquisite to a lienring on the merits for a remaining fcliiiily member grievance 

cl;iiiii. ‘l’hc. C’ourt notus that petitioner admitted 011 tIic rccord that he rcccives $1,437.00 monthly 

LIS Social SecLiritV clisabilily. ‘I’he Hearing Officer‘s decision was approved by NYCHA’s 

“Delerniination of Status” datccl December 1, 201 0. 

Petitioiier commcnced this Article 78 proceeding on October 18, 20 1 1 with t l x  filing of a 

verilied petitiun’ wlicrcin lie sucks either a toll or a waiver of the  statute of limitations based 011 

[lie Ii)l lowing i\lleg:ilioils: lic Iios sevelnl physical ailments. dcpression and stress, he is limited by 

liis lacli of eiliicatioii, Ms. Harrison did not properly represent him at the hearing, lie was never 

informed 01. the stcltutc of liniitatioiis applicable to an Article 78 proceeding, and he did not 

understand the law, NYCHA cross-nioves to dismiss the proceeding on the grounds that the 

petition is time-barred and fails to state a cause of action. 

The four nlolltll statutc of limitations governing Article 78 proceedings which challenge an 

aclministrntive deterinination begiris to ruii on the date the determination beconies “final and 

binding” upoii the pelitioner, which is the date petitioiicr receives notice of the decision, Sec 

A handwritten petition dated October 1 1, 20 I 1 was submilled; i t  was signed and verified 
by petitioiicr. Additionally a typed petition, stamped “New York County Clerk’s Office October 
18, 301 1 not compared with copy fde” was apparently pr~parcd  (although not signed) by 
Jonathan R u b i i i ,  who served as petitioner’s guardian ad litem in a housing court proceeding. Mr. 
Rubin inclicatcs that pctitioiicr orally proviclcd liirii with the facts contaiiicd therein. The C:ourt 
has reviewed the two documents and has  determinecl they are not iclentical. Frcddie 1. Berg, Esq. 
s u b n i i t ~ d  a i-cply af1Iriii;itioii to NYCHA’s cross-iiiolion to ciisiiiiss as pro bono counsel to 
pctitioiier -‘lipon MI.. Ruliii’s r ~ ~ ~ i i i ~ i ~ c i i d ; ~ t i ~ ~ i ”  (Berg af‘f., para. 1 ). 

1 
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20ALI3d 28, 796 NYS3d 64 ( 1 st Dept 2005). 

Here, NYC:l-IA subniits the affidavit of its employee who states that she placcd a copy of 

tlie Dctcrinin:ilioii of Str-itus in a i l  eiivelope addressed to petitioner in NYCHA's  outgoing mail 

bo\: (111 Dect.lnbcr 0 ,  201 0, i lnd the alliclavit of its admiiiistralive iiiaiiager who states that on that 

clntt', in xcordiince with rcgiilm. practice, outgoirig mail w:is pli-lced in CJSPS rcceptaclcs withiti 24 

ho~irs. T11crc is n prcsuniption tliat regular iiiail is received within five ( 5 )  days of mailing, in this 

case Deceiiiber 12, 20 10; .we C,'PLR $2 103(b)(2). Petitioner has 1101 denicd receipt of the 

llctcriiiiiinliun 01' Statirs. Thus, at tlie very latest, the four iiionth statute o l  limitntioiis expired on 

thin six months after the skitute of limitations expircd. 

Here, petitioner has siiiiply asserted that he has limited mental ability due to lack of 

cducation, physical ailments, deprcssioii and stress, and has not submitted any evidence that he is 

~indrl- ;I rlisiibility uliicli would toll the statute of limitations pursi~aiit i i i  accordance with CPLR 

The burden is 011 the petitioner to establish an applicable exccptiori to the statute of 

limitations. Ski: S m / o  B. 1' R o n m  Cutholic ArchillioLx~se of New Yurk, 5 1 AD3d 956, 957, 861 

NYS2d 674 (2cl 13cpt 2008). As the court reccntly stated in G I ~ J  v Hernrrmlez, 22 Misc.3d 678, 

The Cuurl ol' Appeals has held that the iiisaiiily toll npplics oiily to individuals wlio are 
able to provc that they wcrc incapable of protecting their legal rights when their causes of 
actioii accrued becriiise of 2111 overall inability to function in society. C'erami v Cily qf' 
Roi'htc,r/c~i. X*hool Di.s/,, 82 NY2d S09, 604 NYS2cl 543 [ I  9931 recoiisideration denied 83 
NY?d 847, 613 N Y S U  110 [1994]; h/l;..C'(rrtl~q~ 1' Volk,~iiwgrcn o/'Amt.viL:n, lnc, ,  55  NY2cl 
54.3, 4.50 NYS2cl 457 11 9x21 . 
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Hcrc. pct iLioiier Iii~s i i o t  claiiiied, iiiucli Icss cteiiionsiriitccl, that lie is tiiiablc to fiinction in society. 

I iiihmiliarity with [lie kiw is no clcfensc. Herc, the hcaring uflicer :ind Ms. Harrison, petitioner's 

giiai.clii~n ad lileni both inl'ormed petitioner, OII tlic record, that hc shotild take prompt action if'lic 

did not agrce with [lie Iienriiig ol'ficcr's determiiiation (r. at 07-98). Petitioner's assertion that Ms. 

I Imisoii did not sufficiently or ~ippru17riately act i n  I i is  intcrust does not warrant a waiver or toll of 

tltc skLlulc ol'liiiiitntions. ! t i  fact, NYC'I IA notified pctiliuiicr about the rcqiiiremenl to pay tisc 

and occupancy i i i  wi l ing (lettcr dated I 1/16/0!)-exh F) and (letter dated 4/22/1 0-esh J )  and 

sevcral. timcs a t  thc hearing (T, at 9,12, 5 I ,  71, 73). Accordingly, the Court finds that this 

procedirig is barred by the four month statute of limitations applicable to Article 78 proceedings. 

--- Failiire to Striju a C'ause of' Action 

Eveii i f  this pr.oceeding were not time-barred, i t  would be f h l e  to grant pctitiorier a 

hearing 011 the nierits because there is iio merit to petitioner's remaining family member claim. I t  

is undisputed that he never obtaincd written permissioii to rejoin his mother's household before 

she died, nnd that she iicver rcqiiestcd or obtained ~~er'mission for him to be added to her 

l~oitscl~olil. As h i .  pctilioiicr's nssertioiis coiiccining the allcged spccial iiceds status of his 

inother, petitioner liris 110 staiidilig 10 raise any claims 011 bclialf of his late mother. Fiiially, as for  

pctitioner's claim that he sui 'hs  Li-om nitnierous health problems, it is well-settled that the Court 

I ~ k s  the authority lo consider iiiitigating circuinstances or potcntial liardship as a basis for 

nnniilling NYC-'HA's clderinin;itioii (.I'CL~ G ' ~ r t l i / n  I) .VK'HA, 8 5  An3d  5 14, 925 NYS2d 59 [lst  

ncpi J o  I I 1 ) .  

c'o 11 c 1 1 I s i o 1.1 

'This Articlc 7s proueccling was not coiiinicnced Luitil October 18, 201 I ,  i~iore than six 
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niontlis d i e r  the statute of liiiiilntioiis expired. Eve11 i f  NYC‘I IA‘s Decembcr 1 ,  201 0 

cl c t c riii i 11 at i o I I  LV Ii i c h dismissed petit i (3 11 c r ’ s re ti1 ai 11 j 11 g h i i  i I y in c 11 I I? er s [at lis gl-i cv anct: 011 t hc 

Court, pctitiorier has not dei-nonstrated that the cleteriniriatioii was arbitrary, capricious, or a11 

abuse ol’cliscrctioti. ‘I’lic rccord aiiiply clenionstratcs that pctitioner did not comply with 

N Y C‘HA’s Grievance I’roc~‘durcs, para. 9, “Hearing I’rerequisites” (exhi bit 11 to cross-motion) 

\vliicli twluire k i t  a grievant be currcnt with use and occ~pnncy  as ;i prerequisite to a hearing 011 

rcasonnblc 1-br tlie licarjng officer to grant NYUIIA’s niotion to dismiss the gricvance, and that 

determination was not an abusc of NYC‘HA’s discretion. 

Accordingly, it is 

(.)RT>I:REJl a r i d  AP).IUD)GF,13 tliat tlic cross-motion to dismiss the petition is granted and 

I L E D  This is (he Decision, Ordcr and J d g m e n t  of the Court. 

D;itctl: April 2, 2012 APR 0 4  2012 
Ncw Yorli, Ncw York 

HON. ARLENE P. I3LUTH, ,JSC NEW YORM 

Page 6 of 6 

[* 6]


