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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 11 

IN THE MATTER OF THE CLAIM OF JASON 
X -___“I________-----____________r________----------------------------- 

WEST-LEE, 
INDEX NO. 10933411 1 

Petitioner, 
-against- 

1418). 
JOAN A. MADDEN, J.: 

Petitioner Jason West-Lee moves for an order pursuant to General Municipal Law $50- 

e(5), granting him leave to serve a late notice of claim upon respondent Dormitory Authority of 

the State of New York (“Dormitory Authority”). Dormitory Authority opposes the application, 
’* 

and seeks to change venue to the Supreme Court, Albany County. 

Background 

Petitioner alleges that he sustained serious injuries on April 5,  20 1 1 , when the ceiling 

collapsed as he was performing construction work in an apartment on the second floor of the 

building located at 364 West 1 19‘h Street, New York, NY (hereinafter “the Building”). Petitioner 

retained counsel on April 7,20 1 1. A notice of claim should have been served by July 5,20 1 1. 

According to the affirmation of petitioner’s counsel, on April 27,201 1, she sent a letter 

to the party identified by a real estate transaction search FLS the owner of the Building. On May 

19,201 1 , that party contacted petitioner’s counsel and informed her that Building had been sold 

to the City of New York (“the City”), and petitioner filed a notice of claim on the City on June 7, 

201 1. Then, on August 1, 201 1, petitioner’s counsel received an email from Kimberly Ryan of 

the Dormitory Authority who purportedly advised her that the Dormitory Authority owned the \ 
1 \, 
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Building and asked that the notice of claim served on the City be faxed to her, and that same 

day, petitioner's counsel faxed Ms. Ryan the notice of claim. 

On August 23,20 1 1, petitioner made this application for leave to serve a late notice of 

claim on the Dormitory Authority. The application is supported by petitioner's affidavit and 

various documentary evidence. Petitioner argues that the delay in serving the Dormitory 

Authority was the result of law office failure as it was believed that the City, and not the 

Dormitory Authority, was the owner of the Building. In addition, petitioner argues that even if 

the excuse of law office failure is found to be unreasonable, leave to serve the notice of claim 

should be granted as the Dormitory Authority had notice of petitioner's claim on August 1,ZO 1 1, 

less than a month after the expiration of the 90-day period, when petitioner faxed it the notice of 

claim that petitioner served on the City. In addition, petitioner argues that the Dormitory 

Authority has not been prejudiced by the delay as the defect causing petitioner's injuries still 

exists. 

Dormitory Authority opposes the application on the grounds that it does not own the 

Building and submits the affidavit of Ms. Ryan who states that she informed petitioner that the 

State of New York, and not the Dormitory Authority, owns the Building. The Dormitory 

Authority notes that the deed search attached to the moving papers shows that the State of New 

York owns the Building. Moreover, Dormitory Authority argues that the petition is defective as 

the application should have been commenced in the Supreme Court, Albany County, the proper 

venue for an action against the Dormitory Authority. & Tripodi v, State of New York 

Dormitory A u ~ o  m, 82 AD2d 754 (l"Dept 1981). 

In addition, Dormitory Authority argues that leave to serve a late notice of claim should 

be denied as petitioner has not shown that he made an excusable error in identifying the 
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appropriate entity to sue. Notably, however, Dormitory Authority does not deny that it had actual 

notice of the essential facts underlying the claim within the 90-day statutory period or within a 

reasonable time thereafter and does not argue that it will be prejudice by any delay. 

Discussion 

General Municipal Law §50-e( l)(a), which is applicable to the Dormitory Authority 

pursuant to Public Authorities Law 6 1691, requires a complainant to serve a notice of claim on 

an municipal entity within 90 days after the claim arises. Pursuant to GML §5O-e(5), the court in 

its discretion may extend the time to serve a notice of claim. An application to serve a late notice 

of claim may be made before or after the commencement of an action, but not more than one year 

and 90 days after the cause of action has accrued, unless the state of limitations has been tolled. 

GML §50-e(5); GML $50-i; Pierson v. G i b  of New Ysrk, 56 NY2d 950 (1982). In determining 

whether to grant leave to serve a late notice of claim, various factors must be considered, 

including whether a petitioner has demonstrated a reasonable excuse for failing to serve a timely 

notice of claim, whether the entity acquired actual knowledge of the essential facts constituting 

the claim within 90 days after the claim arose or a reasonable time thereafter, and whether the 

delay would substantially prejudice the entity in maintaining its defense. General Municipal Law 

3 50-e(5); Strauss v. New York City m t  Auth o rim ' . , 195 AD2d 322 (lSt Dept 1993). The 

presence or absence, however, of any one factor is not necessarily dispositive. Matter, of Nawar 

v. Board of Education of the City of New Y a k  , 169 AD2d 628,629 (lgt Dept 1991). 
' *  

As a preliminary matter, with respect to the venue of this proceeding, Subdivision 7 of 

section 50-e provides that application to serve a late notice of claim shall be made in either (a) a 

county where the action may be tried; (b) a county where an action to enforce the claim is already 

pending; or (c) an adjoining county where no motion term is available in either of the above. 
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Here, the proper venue of this proceeding appears to be Albany County, which is the location of 

the Dormitory Authority's principal office, and thus the place where any action against the 

Dormitory Authority must be commenced and tried. Trinodi 

,4uthoritv, 82 AD2d 754. That being said, however, an allegedly improper venue ((is no 

48 A.D.3d 300,301 (1" Dept jurisdictional impediment." Kurfis v. Shore TQ wers Condo- 

2008). Thus, even when venue is placed in the wrong county when a party challenging venue 

fails to follow the proper procedure, venue need not be transferred. 

Authority did not serve a demand to change venue as required by statute nor did it formally move 

to change venue. Accordingly, the request to change venue of this proceeding is denied, without 

prejudice to the Dormitory Authority seeking to change venue in the event that petitioner does 

not commence the plenary action in the proper county. 

. .  

Here, Dormitory 

Next, the Dormitory Authority's argument that leave to serve the late notice of claim 

should be denied as it does not own the Building is without merit. "Ordinarily, courts should not 

delve into the merits of an action in determining an application to file a late notice except in the 

rare case where the claim is patently meritless " &, Weiss v Citv of New York, 237 AD2d 212, 

2 13 ( lat Dept 1997)(intemal citation and quotation omitted). Here, as noted by petitioner in reply, 

the allegations against the Dormitory Authority are not based solely on its ownership of the 

Building but also on Dormitory Authority's operation, maintenapw agd control . I  offhe Building. 

With respect to the merits of the appli&ioh, p%tition@as rnW aj@kiertahowing to 

be entitled to the requested relief. The Dormitory Authopty d e s  &f'&ny that it had notice of 

'li' I' 

~ .* rC' , n  ' W  .- * .  
I ., - * 

' < ' 1  

2 4v 
b I.- ; *! **' .' 

the essential facts underlying the claim during the 90-day period. &, bvala v Citv of New 

189 AD2d 632,634 (lst  Dept 1993). In any event, the record demonstrates that the 

Dormitory Authority received the notice of claim served on the City less than a month after the 
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expiration of the 90-day period which is reasonable under the circumstances here. Id.; 

Rosenblatt v The C ity of New York, 160 AD2d 927, 928 (2d Dept 1990). Additionally, the 

Dormitory Authority does not allege it has been prejudice as a result of the delay. 

&Q 

Under these circumstances, even assuming that law office failure does not constitute an 

adequate excuse for petitioner’s failure to timely serve the notice of claim, the absence of such 

excuse does not warrant the denial of petitioner’s application. See, m, Matter of Nawar V. 

Board of Education ~f the C itv of New Yo& , 

AD2d 499,501 (1st Dept 1987). 

at 629; S w e m  v, C ity ofNew York, 126 

Conclusion 

Accordingly, it is hereby 

ORDERED AND ADJUDGED that the petition is granted, and the proposed notice of 

claim annexed to petitioner’s papers shall be deemed served upon service of a copy of this order 

with notice of entry on the Dormitory Authority, and petitioner shall complete said service within 

30 days of the date of the entry of this order and judgment. 

Finally, the Court notes that this decision is a final disposition of petitioner’s application, 

and that petitioner must commence a plenmy action under a new index number. 

DATED: 

141B). 
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