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Management LLC (JRM), the general contractor had a duty to prowde safe footmg on the wOrk

Labor Law §§ 200 240(1) and 241(6

Cross-Motion: | | Yes Bl No
~ Motion sequence numher_s ‘005 and 007 are hereby consolidated for disposition.

This lawsuit arises from a construction site accident that occurred on March 9, 2009, on
the ,eighth floor roof of the Metl.ife Building, located at 27-01 Queens Plaza North in Long Island
City, New York. While carrying a steel beam on his left shoulder, plaintiff David‘Purcell
(Purcell), an iron worker, allegedty’ slipp‘ed on wet plywood at the c'onstruction site, and
sustained neck and shoulder injuries requi‘ri‘ng surgery. ‘The aocident occurred durintg the

course of hrs employment with third-party defendant North Eastern Fabncators Inc. (North

Eastern) ‘a steel contractor Purcell insists that MetLlfe Inc ‘(MetLlfe) and JRM Constructlon

After issue was Jomed and drscovery completed on the mam actron and the thlrd party _

action, defendants/third-party plalntlffs/second thrrd party plalntlffs MetLlfe and JRM (together

: defendants) moved for summaryjudgment in Motlon Sequence 005 pursuant to CPLR 3212 -

F’Ialntrffs Purcell and hrs wrfe (who sues derlvatlvely) CFOSSHmOVG for partral summary

[

Judgment on the issue of defendants Irabrhty under Labor Law § 241( )

North Eastern cross moves for summary Judgment purSuant to,CF’LR 3212 and

' The law firm ofAhmuty, Demers & Mclvlanus preV|oust counsel fOr both JRM and MetLlfe
made the motion for summary judgment dated May 2, 2011. However, shortly- thereafter, on July 29
2011, the firm-of Morris, Duffy, Alonso & Faley took over the representation of MetLife-and filed a cross-
motion which adopted and rncorporated all the arguments set forth in the'initial May 2, 2011 summary ‘
judgment motloh ' ‘ o U I

bagezetz el
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‘iNote of Issue has been vacated and the case has been marked off the Trl

Harkin” and * Sweeny & Harkin.": However, the company name is Ilsted as: "Sweeneyl

Workers' Compensation Law § 11, seeking an order dismissing the third-party complaint and all

- cross-claims in their entirety, and submits within same opposition to defendants/third-party -~ bt

plaintiffs’ motion for summary judgment. North Ea’stern contends that granting contractual
indemnification to JRM and MetLife is violative of General Obligations Law § 5-322.1. Both
JRM and MetLife oppose the cross-motion.

In motion sequence 007, second thlrdfparty defendant, Sweeney. & Harkin Carpentry
and Dry Wall Corporation (Sweeney & Harkin) ‘a subcontractorron the sa‘me construction
project, moves for severance. In the alternatlve Sweeney & Harkln asks the court to vacate

the Note of Issue, strike the case from the Trlal Calendar or set a date for a prelrmlnary

| conference 50 that dlscovery may be scheduled for the second thrrd party actlon Plalntlffs

Calendar Second

“thll’d party defendant H & L Electnc lnc (H & L) am electncalschontractor hlred by JRM

Cross-moves for severance or, in the alternahve for the court to extend the tlme for H & L to

[

~conduct and complete discovery, to move for summary Judgment and to also set the matter

~down for a drscovery conference F’Ialntlffs do not Oppose the lTlOthl'l and cross motlon to

North also known-as the Metere Bulldrng The 400 OOO square—foot bulldlng was fulIy leased

by MetLife as its operatlonal headquarters for over 1, 500 employees ln 2001 lNon party

both “Sweeney &

‘5& arkin”. on; Internet
reference sources (see 8.9, http: Mww. yellowpages.com/new york- ny/sweeney and harkin—carpentry dry-
wall-corp. [accessed. Dec 21 2011]). Act:ordmgly, the name of the company is spelled 'Sweeney &
Harkin” throughodt the dECl$lOn " :

¢ An examlhaltlonlof the pleadmgs shows that the. name of the firm is Spelle‘

’ The aCtIOl'l was dlscontlnued agalnst defendant Brause Realty on May 4, 2011

| ; _‘_,_’?_,E!Q,e: 3t0f22 P S l,f“. S e
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Barclays Services Corporation (Barclays Services) is a subtenant of MetLife.

In _a contract with Barclays Services_,t JRM was htred as_the general contractor to o
complete an interior buildout of the space rented by Barclays Services at the building, which
included infrastructure work on the eighth floor roof setback, including installing two generators,
two chillers, pump packages and switch gears for air conditioning system work. The
construction work on the eighth floor began in January of 2009.

Laborers hired by JRM were re‘sponsib‘le for cleaning up debris at the work site on a
daily basis, and placing it into a dumpster for removal. Subcontractors, howeyver, were
contractually obligated to put their debns in one spot, and then laborers would: remove it.

By purchase order dated January 23 2009 JRM and North Eastern entered rnto a .
‘subcontract agreement. North Eastern became responsrble for mstallrng steel framrng for the

| 'burldrng s air condrtronrng toWers The subcontract agreement requrred that North Eastern

rndemnrfy JRM for liability ansmg out of its work, and to procure general llabmty msuranCe wrth

JRM named as an additional rnsured North Eastern complred with |ts rnsurance obhgatlons In

order to finish the project, JRM hired other subcontractors incIuding-Sweeney & Harkln and H
o &L Whlle work was belng performed Oh the erghth floor the rooflng membran‘e was protected

L P P

. through the installation of marlnevgrade plywood by Sweeney & Harkln over the rooflng

! “membrane and on'the arés where the WOW was 16, b '"‘”d

one The plywood essentlally COVered‘ o

| 5 OQO square feet, with 32 square feet per member It was allegedly secured wrth SCtews and
metal straps, and the pleces were sandbagged around the penmeter to create a contrnuousu

frxed path for workers

crtwr‘

On the day of plarntrffe accrdent It was ra|n|ng On the erghth floor setback ;North

Eastern steel workers, |ronworkers steam fitters and electricians were workrng |nstatllng steel
beams, electrical and HVAC piping. The plywood was allegedly not covered ‘nor Wasthere any -
sand or salt placed on the plywdod; At the trme-of his accident, Purcell alre’ady;'had'been

Page 4 of 22 ‘
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working for three hours at the construction site.

In his deposition, Purcell‘clai_rns that atapproxlm&ately 10:15 A.M. on March 9, 2009,, he
slipped on wet plywood after stepping over some refuse and debris. Purcell described the
debris on the roof as consisting of loose gravel, fixed pipes that were connected to the building
and an existing AC unit, and electrical pipe wire, Purcell admits to carrying a heavy steel beam
which was four to five feet long and weighing 40 to 60 oounds. He claims that he lost his -
footing when he slipped on a wat spot on the plywood. He further claims that as he sllpped, the
plywood shifted and he lost his balance, forcing him to j‘erk his neck and shoulder. After his
accident, James Gaffney (Gaffney) Purcell's supervrsor walked over to see if he was all rlght
Subsequently, Puroell called inan acoldent report to the North Eastern offlce and Gaffney i
drove Purcell to his car.in New Jzers‘ey-‘. -Puroellrthen drove to the office of an orthopedlo
surgeon. e R | |

Purcell and his wife commanoed thisaction'agalnst'thebuildingowner, lessee‘,‘a‘ndf_
general contractor on September 18, 2009. | IVletLife-and .JRM impleaded North EaStern into the

lawsuit, alleging that the Company oontrolled and dlrected Purcell's-actions. Subsequently,

second third-party action was Corimenced agalnst SWeehey & Harkin andH &L, twO dthe‘r‘ -

S
R

subcontractors on the work srte .
DlSCUSSldN P I L L
Summary Judgment is a, drastlc remedy that should be granted only if no triable |ssues of
fact exist and the movant is entltled to judgment as a matter of Iaw (see A/varez v Prospeot |
Hosp., 68 NY2d 320, 324 [19861, Andre v Pomeroy 85 NY2d 361 364 [1974]) The parly

movung for summary Judgment must make a prlma fame showlng of entltlernent to Judgment as _‘:

‘a matter of law, tenderlng sufflolent eV|dence in admlse‘.lble form demonstratlng the absenoe of

materlal issues of fact (see W/ne'grad v New York Univ. Med. Ctr., 64 NY2d 851' 863 [1985]'

CPLR 3212 [b]) he fallure to make suoh a showrng requrres denlal of the motlon regardless _

i
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“reasonable inferences that can be drawn from the ewdence (see Negr/ v Stop & Shop Inc., 65 :

of the sufficiency of the opposing papers (see Smalls v AJl 'lndus., Inc., ‘1.0 NY3d 733, 735
[2008]). Once a prima facie showing has been made, however, “the burden shifts to the
nonmoving party to produce evidentiary proof in admissible form sufficient to establish the
existence of material issues of fact that require a trial for resolution” (Giuffrida v Citibank Corp.,
100 NY2d 72, 81 [2003]; see also Zuckerman v City of New York, 49 NY2d 557, 562 [1980];
CPLR 3212[b]).

When deciding a summary judgment motion, the Court’s role is solely to determine if
any triable issues exist, not to determine the merits of any such issues (see Sillman v 7’Wentietn
Century-Fox Film Corp., 3 NY2d 395, 404 [1957]) The Court views the evidence in the light

most favorable to the nonmovmg party, and grves the nonmovmg party the beneflt of all

h NY2d 625, 626 [1985]). If there |s any doubt as to the exrstence of a tnable lssue summary

judgment should be denied (see F?otuba Extruders, Inc. v Ceppos 46 NY2d 223, 231 [1978])

A. - Defendants’ Motion for Summary Judgment and Plaintiffs Cross- Motion for
Partial Summary Judgment

1 Common Law Neqllqenoe and Vlolatlon of Labor Law S 200

Purcell failed to oppose those portlons of the motlon for summaryjudgment seeklng to

| ‘dlsmlss the common- law negllgenoe and ylolatlon of Labor Law § 200 clalms Defendants ‘mle*ﬁ , ‘r

their prima facie burden of demonstratrng therr entltlement to summaryjudgment dlsmrssrng 7

' those claims aIIeglng a V|o|at|on of Labor Law § 200 and cornmon law negllgence

Labor Law § 200 oodlfles the common-law duty lmposed upon an.owner or general

contractor to provrde oonstruotIOn 5|te Workers wrth a safe place to. work“ (see Comes v New

! The statute states, in relevant part, as follows:

“1. All places to which this chapter applres shall 50 .be constructed, equlpped erranged
operated, and conducted as toy prowde reasonable and adequate proteotlon to the lives,
health and safety of all persons employed therem or Iawquy frequentlng such places AII

NOTErEN
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York State Elec. & Gas Corp., 82 NY2d 876 [1993]; see also Perrino v Entergy Nuclear Indian
Point 3, LLC, 48 AD3d 229, 230 [1st Dept.2008]; Brown v Brause Flaza, LL.C, 19 AD3d 626,
628 [2d Dept 2005]). Courts have held that the term "owner" is not limited to the titleholder of
the property where the accident occurred, but can encompass a person "who has an ‘interest in
the property and who fulfilled the role of owner by contracting to have work performed for his [or
her] benefit" (Copen‘ino v Ward, 100‘AD‘2d o695, 566 [2d Dept 1984]; see also Scaparo v Village
of llion, 13 NY3d 864, 866 [2009]; Reisch v:Am‘adOri Constr. Co., 273 AD2d 855, 856 [4th Dept

2000]).

An owner, lessee or contractor will be held liable for a violation of Labor Law § 200 and

common-law negligence when the injury complained of falls into one of two categoriee* (1

those involving the manner in which the work is performed or. (2) those where WOrkers are
InJured as aresult of a dangerous condltlon at the work S|te (see On‘ega v Pucota 57 AD3d 54 o
61 [2d.Dept 2008]).
If the work site accident is the result of?the “means and methods” dse‘d l:)y the cc‘mtractor‘
to do its work, then Purcell must show that defendants dlrected supervrsed or Controlled the

work during Wthh the Clalmed mJLlry oocurred (see R’/zzuto v L A Wenger Contl‘ oo,, 91 NY2d |

343, 352 [1998]; On‘ega v PUCC/a 57 ADBd at 61) [G]eneral superwsory oontrol |s msufﬂment

“o o impute liability pursuaht to LabOr Law § 200 whrch llablllty reqwres aotual ‘super\/lsory oontrOI“ L

or input into how the work is performed” (Hughes v T/shman Constr.. Corp 40 AD3d 305 311

[1st Dept 2007]; Burkoski v‘Struct‘ure Tone, Inc.,‘40 AD3d 378,_381 [1st Dept 2007]). The fact

that a party retalns general supervnsory dutles over the entlre prOJect or retalns lnSpeCtlon

l o I N R

prlwleges for observmg the work progress |sl|nsuff|C|ent to constltute superV|5|0n and control of‘ Sy o

4 ' ' | '

the work site to impose llablllty under Labor Law § 200 (see O ‘Sullivan v IDI Constr Co 28

machinery, equipment, and devices in such places shall be so placed, operated guarded
and ||ghted as to prowde reasonable and adequate protectlon to all such pergens.”

Bomi e e e e e e e BRI
- ' r
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AD3d 225, 226 [1st Dept 2006], affd 7 NY3d 805 [2006]; Hoelle v New York Equities Co., 258
AD2d 253, 253-254 [1st. Dept 1999])

By contrast, if the acordent arises from a dangerous condition on the work site, then
Purcell must demonstrate that defendants either created the dangerous condition leading to the
aocldent, or failed to remedy the dangerous condition of which they had either actual or
constructive notice (see Seda v Epstein, 72 AD3d 455‘, 455 [1st Dept 20‘lO]; Azad v 270 5"
Realty Corp., 46 AD3d 728 [2d Dept 2007];7Murphy‘v Co/umbia-Univ.; 4 AD3d 200, 201-202
[1st Dept 2004]).

Purcell contends that the accident resulted from both the way the work was don‘e, and

' beoause of a dangerous oon‘d'iti’on“‘ Under the “r'nea'ns'and“me‘tho‘c’lS”"Standﬂér‘d (8‘59‘ Rizzuto, 91
NY2d at 352) there s no lndlcatlon that JRMor l\/letLlfe superweed dlrected or controlled any

o of the work: done by Purcell on the roof Certalnly, MetLlfe had no role |n drrectlng the

oonstructlon work There is also no triable issue of fact as to. JRM s control of the WOFK site, as
JRM only coordinated the work of the subcontraotors mCIudlhg the prolect work st:hedule
Coordrnatron of the work is insufficient for a flndrng of negllgence (seee.g. McGar/y v CVP 1

LLC 55 AD3d 441 442 [1st Dept 2008] Buocm/ v 1668 Brpadway‘Atssoos 250 AD2d 466 ‘

468 469 [1st Dept 1998])

u\roell testrﬂed that ‘

ln hrs deposmon testrmon

other than Gaffney the lead foreman for North Eastern AII the equupment for hrs work camé

‘ from his employer. Each trrne that Purcell made a complamt about the condltlons at thé work

Slte he made the complalnt dlrectly to Gaffhey and to no one else Gaffney testlfred that he

RAR w l ll l

N r

'- ‘ was runmng the JOb whrch mcluded the ablllty to tell North Eastern employees how to do tha|r

' H l
y““ n b l “.' ‘l Wt.‘,‘;‘.l”» t P

work Gaffney further testrfled that under rts contract WIth JRM Nortl‘l Easterh was bbllgated to ]1 ;3‘ L

insure the safety of its employees Purcell also testified that he attended weekly safety

meetrngs which were- held by North Eastern for North Eastern employees Although both JRM . . e

tNll-twl-

Raget_t:&,of.t_zzt L
e o o
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| Museum of Natural History, 67 NY2d 836, 837 [1986] Ross v Betty G F?eader Revooab/e

Trust 86 AD3d 419 421 [1st Dept 201‘1])

and North Eastern had the authority to stop.the work if it was raining too hard, that fact alone

does not amount to supervision of North Eastern’s work.

David B. McWilliams (McWilliam_s), JRM's on-site coordinator, testified that his general
supervisory duties involved interacting with North Eastern’s project manager and coordinating
the construction to make sure that the work progressed in accordance with the project’s plans
and specifications. He also stated that JRM in no‘wa‘y supervised the methods by which North
Eastern executed its steel framing work. Although-the manner in which the work was being
performed may have contributed to the accident, it cannot be said as a matter of law that it was

the sole proximate cause.

thh respect to the dangerous Condltlon standard Purcell falled to provtde suff|C|ent X
evidence that the defendants created the problem or had nOhCe of. the dangerous trondltlon

\‘t ‘ it ““r )
Voo e

t that caused hls injuries. In order to demonstrate oonstruotlve notloe a clarmant must show that o

the dangerous condition was visible and that it existed “for a 5uff|c:|ent length of time prlor to the

accident to permit defendant’s employees to dlscover and remedy |t (Gordon vAmerlcan

: t
sandbags Next, the eVIdence shows that the electrloal plplng for the pl'OJeCt was not Installed

by defendants. There was also ho ewdence presented regardlng how Iong the hazardous wet
spot or debris was present on the plywoodv(see-Berger v«lSK Manhattan -‘/nawto ADB’d-ETOt

512 [1st Dept 2004] More lmportantty there is no indication that the rarn stopped pnor to the

accident; thereby allowmg defendants an opportunity to remove the Water from the platform

* Under these circumstances, Purcell fails to make a prlma faC|e showmg that defendants

e e Lo e BN

Page 9 of 22,
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Inc., 98 AD2d 615 615 [1St Dept 1988] M/sser/tt/ v Mark IV Costr “co‘

created the alleged dangerous condittons. Regarding the question of notice, McWilliams

testified that JRM never received any complalnts regardmg unsafe. worklng conditions onthe ‘
roof. John Fisher (Flsher) North Eastern S prOJect manager, testlfled that when he v15|ted the | | o
job site, he only observed existing conduit which had been installed on the roof. Fisher also

testified that he was not aware of any problems concerning the plywood, or of any complaints

related to the plywood or debris on the platform, While Purcell did testify that he made a |

complaint about the condition of the plywood and existing pipes toG‘affney “right before” his

accident, he also stated that he had no reason to believe that his complaint was retayed to

defendants.

The Court finds that defendants have demonstrated as a matter of Iaw that they (1)

lacked the control over. North Eastern s work or (2) created or possessed actual or cpnstructlve

notice of the dangerous condltlons Ieadlng to F’urcell s tnjurles MetL|fe and JRM s motlon for R
summary judgment is granted lnsofar as it seeks dlsmlssal of;th“e cause of action for common-

law negligence and violation of Labor Law § 200.

2. Vlolatlon of Labor Law § 240(1

' .‘Ln.t.
ot 3

Labor Law § 240(1) cotnmonly Known as the “Scaffold La” ‘ (see Ryan v Morse D/ese/

86 NY2d 487 490

wt ‘-r::tw.“”‘ﬂ\ L )
. N B

tl\“ ‘t [ ““r i r.,n.‘y‘f‘t: ey ‘
[1995]), prov1de\s, m_relevant part ‘ : A ST

“All, contractors and OWners and thelr agents . in the erection, demolition,

repairing, - altering:. palntlng ‘oleaning of polntlng of a building-or 'strugture shall

furnish or erect, or cause to be: furnlshed or.erected for the performance of such

labor scaffoldmg hQI$ “stays Iadders slmgs hangers blocks pulteys braces o
irons, ropes, ‘and oth‘”e‘r‘ éviges Whtch shall be so! cbnstrdd tst‘d‘f?‘placed'a G
operated-as to‘”g o‘per protectton to a person so emp oyed." ' o 0 "

"Labor Law §‘ 2410(‘1‘)‘requires owners and contractors to p‘r‘ot/‘i‘de Wort{ers with
appropriate safety devices to protect against 'such specific gravity-related acc“_idents‘ as falling |

v : b

_ Page_“loj‘of‘ 22\”‘
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:‘could not recover his balanoe Howe Ne‘riv“‘P‘urcell testlfled that he dld not fall tdﬂthe plyWood"work‘: -

from a height or being struck by a falling object that was improperly hois,ted or lnadeq‘u‘ately

secured” (Novak v Del Savio, 64 AD3d 636, 637-638 [2d Dept 2009), q‘_ﬁuot‘lng_ Rossv e
Curtis-Palmer Hydro-Elec. Co., 81 NY2d 494, 501 [1993]: see also Rocovich v Consolidated -
Edison Co., 78 NY2d 509, 514 [1991]). The statute, however, does not encompass “any and all

perils that may be connected in some tangential way with the effects of gra\rlty" (Ross v

Curtis-Palmer Hydro-Elec. Co., 81 NY2d at501). Rather, "Labor Lawt§‘24‘0“(‘1)‘ is implicated

where protective devices prove ‘inadequate to shield the injured worker from harm directly

flowing from the application of the force of gravrty to an object or person"' (Brown v VUB Constr.

Corp., 50 AD3d 373, 376 [1st Dept 2008], quotrng Ross, 81 NY2d at 501 see -also Scharff v

Sachem Cent. School Dist. at Holbrook, 53 ADBd 538 [2d Dept 2008]) “ ;

Defendants argue.that. Purcell s contentlon that defendants are?{_ ri Jl‘iabl‘e fior‘:his E

‘a».;l’rll‘s“ maintain that

injury pursuant to Labor Law § 240(1) |s W|thout merit. Speolflcally, def”

Purcell's accident was not grav;ty related and thus, it is not. W|th|n the, amblt of Labor Law § 240
(1).

All the witnesses umfdrmly testified that a work platform made of plywood was placed l

u l.‘h q

atop the roof membrane Purcell allegedly sllpped and lost his footlng on a wet spot after v ‘

stepplng over some debrls After he sllpped Purcell alleges that the plywood shlfted and he

platform, nor did he fall off the roof: lnstead he dropped the steel beam that he was c:arrylng to

the plywood work platform,: grabbed hls shoulder, and knelt down on the’ plywood ThlS is not a

circumstance where a h0|st|ng or seCurlty dewce of the type enumerated |n the statute would g

have been expected or. necessary Nor Was gravtty related to the cause of he aooldent | S

Therefore, the Court fmds that Labor Law § 240(1) is not implicated here (compere Sm/th v

Hovnanian Co., Inc., 218 AD2d 68, 70—,_713[3d‘ Dept 1995), with Jock v Landmark Healthcare

Page 11 of 22 T
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Facilities, 62 AD3d 1070, 1071-1072 [3d Dept 2009];-“Brown, 50 AD3d at 377). Accordingly, the R '
Court grants that branch of defendants motlon to dISmISS the clalm premised on Labdr Law§ M

240( ).

3. Violation of Labor Law § 241(6)

In contrast to Labor Law § 200, § 241(6 )° "imposes a nondelegable duty upon owners, .
contractors and their agents to protect workers by holding thdse‘parties liable for breaches of
particular safety regulations containing specific standards" (Musillo v Marist Col/ege, 3(5‘6 AD2d
782, 783 [3d Dept 2003]; see afso Misicki v Caradonna 12 NY3d 511, 515 [2009]; Ro‘s‘s,"81 :
NY2d at 504-505) “In order to state a clalm under Labor Law § 241( ), a plalntiff must |dent|fy

-a specific Industrial Code prov15|on mandating compllance W|th concrete speC|f|cat|ons | (Re//Iy v

: Nerreen Assomates 303 AD2d 214 218 [1st Dept 2003] cmng RoSs v Cums Pa/rhe Hydro- " o

t‘L“‘u
Y

Elec. Co,, 81 NY2d 494 505 [1993] see Wa/ker v Metro North CommuterR R 11‘ AD3d 339

[1st Dept 2004)). Recovery Under this section is dependent on F’urcell s ablllty to set forth the

relevant and specific safety prov-|5|ons of Part 23‘oftthe New York State lndustnal Code ( ‘

i

NYCRR 23-1.1 et seq ) WhICh were allegedly vnolated (see Walker 11 AD3d at 340 see also

under section 241 (6) lncludlng contnbutory and comparatlve neghgence (see LOng v

[

5 The statute prowdes in’ pertment part as follows

" i I
t " “.‘,_u‘ , H | wmut IR R T [ TR

“Att

“All contractors and owners‘jand he;r agents ' when cOnetructlng or demollshmg o .
buildings or deing any: ‘.oavatlng v connectlon therewlth shall Qomply wrth the. followmgt RIS
requirements: . .. . : ‘ N S ‘ Col |

***

6. All areas |n Wthh constructlon excavation or demolition work is being performed shall
be so constructed: shored; eqmpped . as to provide reasonable and adequate’ proteotnon
and safety to the- pereons employed thereln or Iawfully frequentlng such places

R T P e e
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Forest-Fehihaber, 55 NY2d 154, 161 [1982]; Misicki, 12 NY3d at 515; Ross, 81 NY2d at 502, n

4).‘ t

Purcell also claims violations of Article 1926 of the Occupational Safety and Health
Administration rules and regulations (OSHA), which may not support liability under Labor Law §
241(6), because that federal statute is limited to the ‘safety practices of employers (‘see Kocurek
v Home Depot, 286 AD2d 577 [1.st Dept 2QO1]). Moteover, although plaintiffs al‘legeia violation
of OSHA regulations, OSHA stahdard‘s he\‘/e been deemed insoffioieht, as a matter of law, to
sustain a claim under section ‘241(6) fsee Schiulaz v Arnell Co‘nstr Corp., 261‘ AD2d 247 [1st
Dept 1999]; Greenwood v Sheerson Lehman & Hutton 238 AD2d 311 [2d Dept 1997] |
Pellescki v City of Rochester 198 AD2d 762 763 [4th Dept 1993] ["A VIoIatlon of OSHA

regulations by an employer does not |mpose a lnondelega\ le ddty on an owner or’ general o o ‘ g

l‘llu‘ Y “ L
v Wy . “‘.wl ot

contractor under Labor Lew § ‘241( ) . :

While plalntlffs orlgtnally Itsted numerOU$ VIolatlons of the Industrlal Code they

abandoned their rellance on all of them except for 12 NYCRR 23- 1 7(d) and (e) 12 NYCRR 23~

N

1.11, and 12 NYCRR 23-1,22"

Section 23-1.7(d ) entltled‘ Sllpplng | lqde,"’ state‘sthat o R R R

“Employers shall hdt suffehor perm Ve ployee to use: a floor passegeway NP
walkway, scaffold, platform or.othereleva worklng surfaoe wh|ch igina sllppety

condition. Ice, snow, water, grease and erlyl other foreign substance which may .

cause sllppery footing’ shall be removéd Sanded or covered to provnde safe

footing.” ,

Section 23 1.7(e), entttled "Trlpplng and other hazards " reeds as follows

“(1) Passageways Al paesageway:s shall‘
and debris and from any o‘l‘h_er obstl‘uctlpl‘]s or COl’ldlthl’lS Whlch could cause

% Industrial Code § 2317, entltled Proteotlon from General Hazards” contalns subsectlons that '
are clearly mepplloable to this Cese for example (a) Qverhead hazards”, (b) Fallmg Hezards and( )
“Drowning Hazerds l ‘
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tripping. Sharp projections which could cut or puncture any person shall be
removed or covered.

(2) Working.areas. The.parts of floors, platforms and similar areas where persons .
work or pass shall be kept free ffom accumulations of dirt and debris and from
scattered tools and materials and from sharp projections insofar as may be
consistent with the work being performed.”

Defendants’ lack of control over North Easte‘rn’s work assignment does not negate their
liability under section 241(6) (see Kane v Cbundbrous’, 293 AD2d 309, 311 [1st Dept 2002];
Rizzo v Hellman Elec. Corp., 281 AD2d 258, 259 [1st Dept 2001]). Consequently, this
regulation required defendants to guard agamst PurceII s workrng ona slippery surface. The

Court finds that the sworn statements and depositlonal evrdence are suff|C|ent to establish that

” ) ‘.F’urqell $ |nJur|es Were related to a sllpplng hazard Therefore Puroell S Labor Law § 241(6)

”jolalm pursuant to 12 NYCRR 23-1. 7( ) sur\/lves y |

Nonetheless there are factual |s$ues wrth respect to the asserted defense of

: oomparatlve negllgence ‘Defendants’ Ilablllty should be COnSIdered and: determmed at the

‘same time as the |ssue of Whether Purcell Was oomparattvely negllgent for fallrng to ask hIS co- H

workers for aSS|Stance in carrying the heavy steel beam (see Tannv Herlands 224 AD?_d 230, | . | )

The Court finds that In'du‘st‘rial'Code‘ § 23-1.7(e), wh‘iehfdea‘létwrth'tri‘ppihgvhazardg does

not apply to the facts of this ¢ case. Purcell testlfled that he slupped rather than trrpped on the wet

upon a showing by Purcell that he was lnjured ina passageway, as requrred by sectlon (e )(1); g

or in a working area,,as required by section‘ \(e)(2). The "pass‘agev_yay” seetiqn of the regulat.i‘oh‘f “

L plywood and as a result, the descrlptron of the accrdentwrovrded by. Purcell unequryocally falls, A

. to fit the regulatlon $ requrrement of tnpplng, Llabmty under 12 NYCRR 2371 7(e) alt;o dependsru )
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;‘sectlon 241(6) claim based on lndustrlal Code § 23 1. 7 )

does not apply to a plaintiff whoe "slipped in an open area of the construction site, and not within
a deflned walkway or passageway" (Morra v Wh/te 276 AD2d 536 537 [2d Dept 2000] see
also Lenard v 1251 Amencas Assoc 241 AD2d 391 392 [1st Dept 1997] [plalntlff was lnjured

in an open area rather than in a passageway]). -

Industrial Code § 23-1.7 (e)(2), which also deals with tripping hazards, mandates that
floors or other work areas be free of dirt and debris, as well as sharp projections and materials.
Although the evidence shows that the place of injury was a working area rather than a

passageway, the Court finds that this regulation does not apply because Purcell did not trip,

and the water that he slipped on is not debris or any of the obstructions listed in the regulation.
Thus,12 NYCRR 23-1.7 (e)(2) may not Setve as a predlcate to a Labor Law § 241(6) violation in

thls case. Accordlngly defendants are erttltled to Summaryjudgment dlsmlssmg in part the * N | ‘

o

Section 23-1.11, entitled "Lumber and Nail‘Fastehln“g‘S‘;f' rej‘ade‘as follows:

‘(a) The lumber used in the construction of equlpment or temporary structures
required by this Part (rule) shall be sound and shall not contain any defects such
as ring shakes, large or loose knots or other defeots wh!ch may |mpa|rthe )

' strength of such lumber for the pul‘pose for Wthh lt is tol be usedl ) e

i
. . e
| lt‘ ‘:‘_‘ : lll

‘fl‘f

(b) The lumber dlmen5|ons SpeleIG‘d in thle F’ar‘t (rule) are‘ nomlnal Or trade srze
except as othervwse specrflcally stated wlth the wordsl ulbisize:
case of ladders. l o L ‘

(c) All nails shall be drlven full Iength and Shall be of the proper size, type Iength
~ and number to. provide the required-strength’at: all Jomts

Only double- headed or screw- type nalls shall be ueedlln the constructlon of
scaffolds.” L e T e

The Court determ'nes that lndustnal Code 12 NYCRR 23111 s lnapplloable to the tacts of this

case since there is no evrdence in the record that the nails and lumber whlch were part of the
constructlon of the plywood work platform were defactlva or |mproperly mstalled at'the tlme of
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Purcell's accident. In addition, there is no indication that the dimensions of the wood boards

were anything but nominal or trade sized. : l
T ; o ) o ] ) S - m‘rlrnl‘n i

Plaintiffs also cite to Industrial Code § 23-1.22(bh)(2) as a basis for imposing liability on
defendants. The regulation entitled "Structural Runways, Ramps and Platforms,” provides, in

relevant part:

“(b) Runways and Ramps.

(2) Runways and ramps constructed for:the use of persons only shall be at Ieast
18 inches in width and shall be Constructed of plankung at Ieast two lnohes thlok
full size or metal of equivalent strength; - :

Such surface shall be substantially supported and brac d to prevent excessnve
spring or deflection. Where planklng is used |t shall ber Iald close buttjomted and
securely na||ed ‘ l Ly ‘ l

Purcell's only ba5|s for relylng on this spe0|f|c sectlon |s Gaffney s affldawt wh|ch
descrlbes the plywood as a ramp. However, the term 'lramp is not deﬂned in lndustrlal Code §
23 1.4., and there is also no ewdence in the recard before the. Court that the constructlon of the

- alleged ramp caused Purcell’s injuries. Accordingly, P-u‘rcellfs.elaim;lpreim‘?slecl-}:on*selqﬂl?m*.%?f

1.22 is dismissed.

The: Court flnds that there IS no eVIdence showmg that F’uroe‘ll 'S “d‘bldent was eaused byr“ﬂ R l‘ :

an alleged wolatron of seotlon 23- 1 7(e sectlon 23-1. 11 or sectlon 23 1 22(b)(2) and thus o
dismissal of those parts of plalntlffs claim WhICh rely on theSe regUlatlons |s granted H

Nonetheless as dlscussed above there are triable i |ssues of fact related to the alleged V|olat|on -

l N -‘ e lll R

of lndustnal Code § 23 1 7( ) Accordlngly, dismissal of plalntlffs clalm of an alleged vrolatlon o

of Labor Law § 241( ) based on Industrlal Code § 23 1. 7(d) is denled
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“Accordfngly, the motlon seeklng Common Iaw |ndemn|ﬂoatqon IS:‘d“_N

" to General Obligations Law §‘ 532

B. Defendants’ Motion.and Cross- Motion against North Eastern for Contractual
Indemnification and North Eastern’s Cross-Motion to Dismlse the Third- Party

Complaint | e e e

Defendants concede that North Eastern has not breached its contractual obligation to

- afford additional insurance coverage to JRM. As such, JRM agrees to discontinue its breach of -

contract claim against North Eastern. .
Additionally, there is no dispute that defendants are prohibited from filihg‘acom‘mon-law |
indemnification claim against North Easter‘n since North Eastern is. F’urcell"s employer and

defendants concede that Purcell dld not sustam a grave mJury wlthln the meanlng of Workers

_ Compensatlon Law§ 11 (see Majewsk/ V. Broada/bm Pen‘h Cent School D/st 91 NY2d 577 F e

[1998] Dudek v Metropo//tan TranS,D Auth of Stata of New York 24‘AD3d i [Qd Dept 2005])

Eastern’s cross- motlon seeklng dlsmlssal Of defendants COmmon Iaw mdemnlfloatlon clalm is

. 1 ‘
L

granted. I - Lo s

Regarding defendants Clalm for contractual lndemnlfloatlon North Eastern denles any !

Specrflcally, defendants malntam that North'Eastern havmgvcontrol of its.own w Hkspace falled

o AT S P T ”r-;‘«

‘to stop Purcell from carrylng the heavy stee[ beam by hlmself Wthh oontrlbuted to hlS inJurles

. h
‘\

or to stop work on a rainy day In response North Eastern clalms that the |ndemn|flcat|on

provision found in the purohaSe drder between the partles |s v0|d and unenfOrceable pdrsuant

o -‘1:‘.5'”09 it PUFDOrtS to lndemnlfy defe‘nwdants for thel‘r‘"own S

negllgence General Obllgatlons Law § 5- 322 1 (1)_pr‘oh|b|ts certaln Co_nstrdot_]on agreements in “ f
which the pr_omisor agrees to imd‘emnify the pror_n'isee"agai‘n‘st liability for the' prOmlsee'ssoIe

bebche T e e e e L
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negligence. However, the Court finds that the indemnifipation‘_agreeme‘nt‘ at issye here is not -

void and unenforceable. Itreads as follows: o o
‘As pertains to any Work provided by Subcontractor [North Eastern] under this
Purchase Order, Subcontractor agrees to defend and save harmless the
Contractor [JRM] and transferee of the Work . . . from all liability for injuries.to any
person, employees or property, and from. damages by any. fire, in any way caused
by Subcontractor, its agents, employees subcontractors or. thelr employees or
agents or persons firms-or corporatIOns to whom Subcontr&cﬁtor sublets work,
caused by, or incidental to, the executlon of the Work, and frpm all damages
judgments, charges and other related expenses arising or to arise, through any
act or omission of any of the said péersons" (Brunson Jr's afﬂrmatnoh in Support of
Cross-Motion, exhlblt L, Purchase Order at 2, ﬂ8) o

“'[T]he right to contractual mdemmflcatlon depends upon the speCIflc language of the

Dept 2005]

v Van Kipnis, 43 ADBd 71, 77 [15t Dept 2007] affd as mod 11 NY3d 573 [2008]) The

“interpretation of an unamblguous wrltten contract is an lssue of Iaw W|thm the”provmce of the

* Support of Cross- Mbtlon exhlbltL Purchase Order at 2, ‘ﬂ8) The contractu‘ ]‘Iéhgu“eée Lo

provides that the clause is Only trlggered when &n accudent is (1) caused byi:‘No‘rthjEéfsgté“rh orits

WM e e e et g e s e ki e )
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agents; (2) caused by or is incidentat to North Eastern’s,Work; or (3) arose th‘ro'ugh;an act or
omission of North Eastern. By its terms, the mdemmflcatron clause applles since Purcell's
accrdent comes wnthrn the parameters of the mdemmﬂcatron ctause Furthermore g;ven these.
facts, the Court finds that the indemnification provision does not implicate General Obligations |
Law § 5-322.1(1), and accordingly is enforceable (see Brown v Two Exch. Plaza Partners, 76
NY2d 172 [1990]; Velez v Tishman‘ Fctley F’an‘ners, 2450AkD2d 155‘[1‘st D‘ept“l‘997]).

While North Eastern claims that it is free of any negligence in thi‘s‘ih’tatte‘r, there has
been no determination yet as to which party, it eny, was activety negligent and‘preximately

caused Purcell S INJUI‘IeS The only cause of actlon remalmng agalnst defendants is the one

predicated on an alleged vlolatlon of Labor Law § 241(6) WhICh is not based oh amy actrve

whether, or to what extent, No‘r;t‘h Eastern was neg[lgent‘
C. Second Third-Party Defendants’ SeverahcelMotioh and Cross-t\tlettoh

CPLR section 603“previdté3that: _3 o B “ o L

issue. The court m@yt %9
others.” ‘ ‘

In turn, CPLR sect|on 1010 provrdes that

‘The court may dlsmlss a third-party complalnt W|thout prejudlce order a separate
trial of the thwd:partyiql im; or such:

order as mayfb_ just:
the controversythatw
unduly delay the. deter; ‘
rights of any party o

The Court has considerable discretion in déciding whether severance is appropriate
eyt r. T R u‘, o . s ,,‘M‘_‘ Fec TR e m ety TP 4:»,; ot ;-vrfw‘trtim-‘,.' I
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(see Shanley v Callanan /ndus 54 NY2d 52, 57 [1981] Baseba// Off of Commr v MarSh &

H‘McLennan 295 AD2d 73 [1st. Dept 2002, Quiroz v Bert/a 68 AD3d 957 [2d Dept 2009] Nay/or

v Knoll Farms of Suffo/k County, lnc 31 AD3d 726 [2d Dept 2006] see also CPLR 603; CPLR
1010). However, a severance motion should not be granted where there are comm‘on factual
and legal issues involved in the claims, “and the interests ofjudicial economy andcon‘sistency
erI be served by having a smgle trial" (Ingoglla v Leshaj 1 AD3d 482 485 [2d Dept 2008]
Vieyra v Briggs & Stratton Corp., 184 AD2d 766, 767 [2d Dept 1992]) |

Sweeney & Harkin and H & L argue that severance is warranted since drscovery IS

-"complete in both the main and, the thlrd party actlon but is not complete in the second thlrd-

:_‘ :actlon does not vaIve a. legel lssue that |s connected to the marn actron P reell’s

' th
\ T . R

“‘*“premrsed on vrolatlon of the Lebor Law whlle ther second thlrd party action seeks cohtr tual

‘ rndemnrfrcatron for the Costs myolved in I|trgat|ng the maln actlon The Court agrees and fIhdS

w“i‘.wd|scovery in the“maln and thrrd ’qarty 30'“0”5 (2) the de

"""of severanoe and (3) the prejudlce to ptarntlffs who are ready for trral (see Meczkow

7’.:‘Howell Co.; lnc 63 AD3d 803‘

‘ that severance is approprlate here

Severance of the second thrrd -party actron |s Warranted based on: ( ) the completron of

y‘thet would be created' ‘

\.aoe‘[:ad Dept 2009] /-\breo v Baez 29 Aoadrsas [2d

2006] Wassel v N/agara Mohawk PoWer Corp 307 AD2d 752 [4th Dept 2003] Whlle all the -

actlons arise from the same underlylng acCIdent the clalrns themselves are dlfferent |r1vo|\nhg ‘

- - different dlscovery dlfferent partres and drfferent proof Accordrngly the second thlrd party

actlon is severed

CONCLUSION
Accordlngly itis hereby
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' ‘-"]mOtIOﬂ and cross-motion whlch Seeks COndlttonal summary Judgment for the'r ¢ontractua|

‘§ 241( ) clalm is denled and |t |s further
o defendants H & L Electrlo Inc and Sweeney & Harkin Carpentry and Dry WaII Corporatlon are
and |t is further,

f Corporat|on are directed to serve a copy of: thls order W|th hotice of entry on the Tnal Suppdrt

© e B A e ey e e A g 1 Ay e ] .\w‘- ‘_n‘\:‘lt—‘rr. Lo e - 4 Aok R T S b g A r»«wn‘.L‘y-‘.-m.\-;'u.‘n.‘tih—‘.w*umn

ORDERED that the portion of defendants/third-party plaintifts/second third-party ‘

plalntlffs MetLife Inc and JRM Constructlon Management LLC s motlon and cross motlon for !

s ‘]‘».‘.tij‘h_rv\ ol i 3
R

summary judgment dlsmlssmg the common- Iaw negllgenoe and the Labor Law 8§ 200 and
240(1) claims is granted; and it is further,‘

ORDERED that the portion of MetLif.e Inc. and JRM Construction Management LLC's “
motion and cross-motion for summary Judgment dlsmlsslng the Lapor Law § 241 ) clanm is
granted as to all Industrial Code claims except as to the clalm based on Industrlal Code § 23-
1.7(d), which is denied; and it is further

ORDERED that the portion. of MetLlfe lnc and JRM Constructlon Management LLC s

thlrd -party complalnt and all cross claums |n thelr entlrety is granted to the extent of d|$mISS|hg ks

MetLlfe Inc. and JRM Constructlon Manaig‘ements causes of’ aCtlon clalmlng common -law

rtu‘

‘ r abon‘Law r

ORDERED that the severance motlon and cross- motlon of second thlrd party

N ‘,‘v.‘u‘ ‘p‘ [ ‘\“ } f: [ - . . ‘.‘

ORDERED thatH & L Electnc Inc.. and Sweeney & Harkln Carpentry and Dry Wall
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Office, which shall effect severance of the second thlrd party actton and |t is further

ORDERED that the partles |n the uncterlylng actlon and flrst thlrd party actlon are

directed to appear for a status conference on June 27 2012 at 11 OO A M in Part 7 60 Centre
Street, Room 341; and it is further,

ORDERED that the parties in the second thrrdrparty aotlon are dlrected to appear for a

preliminary conference on June 27, 2012 at. ‘l‘l OO A M. in Part 7, 60 Gentre Street Room 341 - S ‘1‘:9

and it lsfurther ‘ i \ o o o o ._jtu“i]“j

ORDERED that Metlife lnc is dlrected to serve a copy of thls order with notice of entry

.. upon all parties and upon the Clerk of the Court who is dlrected to enterJudgm? ‘COEQE

2- 20 -4z

. 'Dated:

e e ]
' ‘-“‘;“t““t‘t‘w{“
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