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HON. SALIANN SCARPULLA, J.:

- In this action to recover overpayment of pension benefits, plaintiff A
Pensionsversicherungsanstalt (“plaintiff” or “PVA”) moves for leave to renew and/or
reargue its motion dated December 10, 2010, which sought an order granting summary
judgment in its favor, and for severance of defendant .J ona Lichter (“Jona”) from the action
against defendants Uri Lichter (“Uri”) and Rachel Landau (“Landau’). Defendants Jona,

Uri and Landau cross-moved for summary judgment pursuant to CPLR 3212(a) dismissing
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this action against them. By decision and order dated October 6, 2011, plaintiff’s motion

as against Uri and Landau was dismissed on consent, and [ granted plaintiff’s motion for

| summary judgment against Jona. I also found that plaintiff failed to establish the amount

owed by Jona, because the supporting affidavit was executed in Vienna, Austria and was
not accompanied by a certificate of conformity. Pursuant to the decision and order,
plaintiff was directed to file a note of issue to pale this matter on the inquest calendar.

Plaintiff now moves for leave to renew and /or reargue, asserting that (1) a
certificate of conformity was not required; (2) an inquest is not required; and (3) the
affidavit should be accepted and judgment granted against Jona in the amount of
€42,167.07 to be converted into US Dollars on the date of judgment with interest and
costs. .

Defendant Jona opposes plaintiff’s motion, arguing that the affidavit should not be
admitted, because it is not properly authenticated. Jona challenges plaintiff’s assertion that
the affidavit does not need a certificate of conformity because it was authenticated

pursuant to R.P.L. §301, and argues that CPLR 2309(c) also requires a certificate of

authentication, attesting to the foreign oath-giver’s powers. Jona also cross moves for

leave to reargue and/or resettle the portion of the October 6, 2011 decision and order
which directed that an inquest be held to assess damages, asserting that an inquest is not
propet, as it “suggest that [he] may not contest the damages, which is only proper upon a
finding that a party is in default.” He asserts that a full adversary trial is the proper

method for assessing damages.



Discussion

Pursuant to CPLR 2221(d)(2), a motion to reargue must “be based upon matters of

fact or law allegedly overlooked or misapprehended by the court in determining the prior

motion.” Mangine v. Keller, 182 A.D.2d 476, 477 (1st Dep’t 1992).

- In support of its motion, plaintiff correctly notes that CPLR 2309(c) provides that

An oath or affirmation taken without the state shall be treated as if
taken within the state if it is accompanied by such certificate or
certificates as would be required to entitle a deed acknowledged

without the state to be recorded within the state if such deed had been

acknowledged before the officer who administered the oath or
affirmation.

As plaintiff also properly asserts, the requirements for a “deed acknowledged
without the state to-be recorded within the state if such deed had been acknowledged

before the officer who administered the oath or affirmation” are set forth in Real Property

Law (“R.P.L.) §301, which provides in pertinent part that

The acknowledgment or proof of a conveyance of real property
situate in this state may be made in foreign countries before any of
the following officers acting within his territorial jurisdiction or
within that of the court of which he is an officer . . . . consul-general,
consul, vice-consul, consular agent, cive-consul agent, or any other
diplomatic or consular agent or representative of the Untied States,
appointment or accredited to, and residing within, the country where
the acknowledgment of proof is taken.

Plaintiff also looks to R.P.L. §301-a(1) which states:

An acknowledgment or proof made pursuant to the provisions of
section three hundred one of this chapter may be taken in the manner
prescribed either by the laws of the state of New York or by the laws
of the country where the acknowledgment or proof is taken. The
acknowledgment or proof, if taken in the manner prescribed by the
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laws of such foreign country, must be accompanied by a certificate to
the effect that it confirms with such laws.

(Emphasis added.)

Plaintiff argues, that the affidavit submitted in support of its motion for summary
judgment was authenticated by the U.S. Counsel in Vienna, Austria in accordance with
R.P.L. §301, and therefore the laws of Austria were not implicated, and a certificate of
conformity was therefore not required. The affidavit of Mag. Susanne Konig-Leopold
(“Konig-Leopold”) submitted by plaintiff in support of its underlying motion, indicated in
its preamble that it was executed at the U.S. Embassy in Vienna, Austria. This affidavit
was sworn to before Megan S. Bartholomew, U.S. Vice Consul. As such, plaintiff is
correct that this court misapprehended the law, and a certificate of conformity is not
required.

In addition, plaintiff is correct that a certificate of authentication was not required.
“Under section 311 of the Real Property Law no certificate of authentication shall be
required to entitle a conveyance to be recorded when acknowledged or proved before
Untied Stated diplomatic_or consular agents.” Sperry v. Serge Fliegers, 194 Misc. 438,
439 (Sup. Ct. N.Y. Co. 1949).

Accordingly, plaintiff’s motion to reargue is granted, and judgment will be granted
against Jona in the amount of €42,167.07. As such, there is no need for an inquest in this

matter, and Jona’s cross motion to reargue the portion of the decision and order directing

an inquest is denied as moot.
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In accordance with the foregoing, it is

ORDERED that the motion by plaintiff Pensionsversicherungsanstalt for leave to
reargue its motion dated December 10, 2010 is granted; and it is further

ORDERED that, upon reargument, plaintiff Pensionsversicherungsanstalt’s
supporting affidavit of Susanna Konig-Leopold is admitted, and its motion for judgment in
the amount of €42,167.07 against defendant Jona Lichter is granted; and it is further

ORDERED that the Clerk of Court shall enter judgment in favor of plaintiff
Pensionsversicherungsanstalt and against defendant Jona Lichter, in the amount of
€42,167.07, to be converted to U.S. Dollars on the date of judgment, together with the
interest at the rate of 9% per annum from the date of December 20, 2002 until the date of
tl.w: service of a copy of this decision with notice of entry, and thereafter at the statutory
rate, as calculated by the Clerk, together with costs and disbursements to be taxed by the
Clerk upon submission of an appropﬁate bill of costs; and it is further

ORDERED that the Clerk is directed to vacate the note of issue placing this matter

on the inquest calendar as moot; and it is further



ORDERED that cross motion by defendant Jona Lichter to reargue and resettle the
portion of this Court’s October 6, 2011 decision and order as directed that an inquest be
held ti assess damages is denied as moot.

This constitutes the decision and order of the Court.

Dated: New York, New York PFF l L E D

‘May 1, 2012
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