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3UPREME COURT OF M 6  STATE OF N M  YORK 

C o U m  OF NEW Yomi IAS PART I O  
_ -  

Liberty Mutual Insurance Company, 

Plainttff (a), 

4gui* 

1040 Sherman Ave Supermarket, Inc. 
dibla C Town et al., 1 

Defendant (8). 

DmmoW ORD~R 
Index No.: 600587-1 0 
Saq. No.: 003, 004 

PRESENT: - 
J.S.C. 

Recltatlbn, as requlred by CPLR 5 2219 [a] of the papers considered in the review of 
this (these) motion(s); 

Papem Numbered 

Motlon Seq No. 3 
Key Food dm (CPLR 1003,3211) w/AIK afflrm, exhs . . . . . . .  1 
Liberty Mutual opp W/KB affirm, exhs .................... F: 1: :L: :E: :D 2 
Key Food reply w/AlK affirm . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 

Motlon Seq No. 4 
Coskun B m  n/m (CPLR 1003,321 1) w/CM affirm, exhs ...................... 4 
Liberty Mutual opp w/KB affirm, exhs ........................ - P I E w Y O R K . - . .  5 
Coskun mply w/CM affirm . . . . . . . . . . . . . . . . . . . . . . . . . . . .  COUNTY CLERKIS .OI;FIC@ 

MAY Ism2 

OthW 
Varlouastipstoadj . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 

Upan the foregoing papers, the. deckion and order of the mutt is e8 fol(ows: 

GI~CHE J.: 

This case involves dozens of defendants. There are presently two motions 

before the court. Motlon sequence number 3 la by the "Key Food" defendants, 

conslsthg of 200 Malcolm X Meat Corp., 319 Meat Market Cop,  77 Meat Corp., ACIM 
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Food Corp., DJY Corp., DHY Sonamoo, LLC, Five Star Food & Grocery, LLC, Forbell 

Moat Cop., Marlam F d  Corp., MK Food Cop., Rock Baa& Food Corp., and Teams 

Market, Inc. Motion. Motlon sequence number 4 is by Coskun Brothers Specialty 

Food, Inc. d/b/a Garden of Eden Farmers Market ("Coskun") Key Food and Coskun 

(ColMvety 'moulng defendants") seek the dlambrral of the complaint bwad upon 

Llberty Mutual Insuranm Company's ("Liberty Mutua0 aIleged failure to join a 

nacaMlary party (CPLR 95 1001 I 1003). The moving defendants also claim they have a 

complete defense founded upon documentary evidence, the court does not have 

subject matter jurlsdictkm over the matter, thsre Is another action pending between the 

same parti- for the same muse of action, the pleading falls to state a cause of adon 

and/or the court should not proceed in the absence of a person who should be 61 party 

(rapectively, CPLR Q 321 1 [a][l], [Z], [4], 151, m and [lo]). The rnotlon Is oppmsd. 

The Key Food defendants have not answered the complaint but Issue, has beern 

folned by Coskun. Although moving separately, the moving defendants adopt each 

other's arguments. Therefore, the motions are consdldatod for decision in this 

decisionlorder. 

Facts and Arguments 

The follwlng facta are asserted in the complaint. For purposes of this motion 

only, these facts are accepted as true (Qmhen v. 

314,326 [2002]; k o n  v. Marl I= 84 NY2d 83 [lW4]; m a  v, Motone, 50 NY2d 

Ins. Co. of N,Y, g8 NY2d 

481 [lQ80]). 

Key Food and Cmkun are members of tha Wholesale and Retall Workera' 

Compensation Trust of New York ("Trusr), formerly known a the "Grocery industry 
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Trust of New York." There is 8 Trust Agreement dated September 27,lQaS ("Trust 

Agreament"). The Trust was formed to whfy the participating members' workem' 

compenaation obligations. Workers' Compensation Law sectlon 50 [%-a] ("WCL Q 50 

[Mn prmb an employer to participate in a group self-insurance program, provided 

cmrtain financial mquirsments are mnt. Pursuant to tfw Trust Agrement, the Trust 

remained liable to pay and administer ell M19t9 of a partlclpatlng member "necesaltated 

by the incurrence of liabiltty resulting [Itom] Injuries or disease, including death..." of an 

employee M i l e  in the course dtheir employment.." with a partlclpaffng member 

(Tnrst Agreement, Section I). Upon being approved as p participating mornbar of the 

Trust, the partidpant satisfied its statutory obligption of providing Workera' 

Cornpensdon Insurance. Sectlon Vlll of the Trust Agreement requires that a member 

"may terminate [partidpatlon in the Trust] by provldlng 80 daya notice to the ttust by 

notifying the Adrnlnlstrator in wrtting.' Furthermore, upon being so notifled, the 

Admlnlstmtor of the Tnrst was required to n o w  the Chalrman of the Workers' 

Compensatlon Board ("WCB'). Section V of the Trust A g m s n t  prwidea that it is the 

"Intention of the partles to this Agreement that the Trust Fund shall be used specially for 

the putpaw of paying the Workers' Compensation and hployets  Llablltty Claims of 

Employees of the Partidpabing Employem .... 
Section VI of the Trust Agreement pmvidaa that 

The Trust shall not be personally liable for thc payment 
of any Workera' Compensation dalm or expense of the 
Trust .... All partldpatfng Employers and the Trust shall 
indemnrfy, defend and hold harmless each Member of 
the Board of the Tnrstaas in his or her capacity as a 
TrusteeAhe Financial indtution, Admlnistrator and 
Surety Company from and against all damages, losses, 
Injuiies, clalms, actlons ... lnduding but not Ilmited to 
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attorneys' fees, arhlng out of or relating to the 
performance or obllgatlona and responslbilbs 
hereunder provided however that the Trustee, members 
of the Board of Trustees, Finandal Institution ... actions 
are consistsnt wtth and In discharge of such obligations 
and raaponslbilitlaa herein. 

Pursuant to Section II of the Trust Agreement, each participating membarr was 

requirad to execute 8 Joinder and indemnification Agreement. The moving defendants 

am signatories to the Joinder and Indemnification Agreement dated April 30,2002 

("Joinder Agreement"). In mlevant part, the Jolnder Agraamant provides that the 

applicant seeking approval as a wtf-insurer 'exp~aty agrees that it will be jointly and 

severally llabls for the expensas and obligations of the Fund' and for the workers' 

compensation liability of all Partldpating Employers Incurred while the Applicant Is a 

Participating Employer. . ." (Jolnder Agreement 2). 

Liberty Mutual issued a Surety bond [Bond No. 018-017-504] on April 8,2004, 

affacttva July 21,2002. The Bond states that Llbrty Mutual tS "held and bound to the 

Chair of Workers' Compensation Board ofths State of New York and to the entitled 

employees ... of [the Trust], B self-insured employer, as Principal, in the aggregate sum 

of Seven Hundred Flffy Thousand Dollars ($750,000) for the payment of which the 

Surety blnds Itsalf. . ." The bond states that tt was being Rled by Trust In accordance 

wlth WCL 8 50 [3] to secure "its Iiablllty as an employer." A rider to the Surety Bond 

dated October 29,2007 modifid the bond to $780,000. 

Thereafter, on July 25 2007, Ronald Phillips, Chalrman of the Trust's Board of 

Trustass entered into a General Agreement of Indemnity, Commercial Surety ("Surety 

'Referenag to the "Fund' fn the Jolnder Agreament is, by deflnitlon, reference to 
the Trust." 
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Agreement") with Liberty Mutual. Pursuant to paragraph 5 of the Sum@ Agreement, the 

varlous lndtvlduals, entitk, business , etc. who were participating msmbsrwof the Tnrd 

agrssd that they would: 

exonerate, indemnify and save harmless the Surety from 
and agalnst any and all losses, costs and damages of 
whatsoever kind or na ture... which Surety may at any 
time sustain or incur by reawn of: the request to 
execute, procure, or deliver any Bond8 ... 

The Trust was later declared insolvent and on or about April 30,2008, the WCB 

assumed the adrnlnlstraton and final distribution of the Trust and upon doing, so WCB 

demanded payment on the bond. Liberty Mutual complied wtth that demand by 

tendering payment to the WCB on August 4,2008. In a Memorandum of 

Understandlng 'August - 2010" (IIMOU.), between WCB and other members of the 

Trust (not the moving defendants) It was agreed that 'ths Board ahall provMe the expert 

or expert8 seI&d by the fonner Frust] Members with amass to all Information 

reasonably required by a set of duly accredited and licensed actuaries, cIaims revlowera 

and f o m k  accountant8 ...m 

Liberty Mutual commenced a prior action against the Trust mrtv Mutual 

ComDany v. W- Workers' C o m n  Trust of New Y M ,  

Sup Ct, N.Y. Co., index No. 114WCj-08) ("2008 action"). The Trust defaulted In that 

adon and the Hon. Barbara R. Kapnlck enter Judgment in favor of Liberty Mutual in the 

sum of $405,000 with Interest thereon frm August 4,2008. In thie action, however, 

Uberty Mutual seeks to m v e r  the money It paid under the bond directly h m  the 

partleipatkg members. Liberty MUhral'8 I d  a u s 8  of action is based upon principles of 

subrogratlon. Uberty Mutual contends that by satisfying the Trust's obligations, it ia 
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surrogated to the righte of the WCB against the m m b m  of the Trust The 2"d muse of 

action is to enforce the Surety Agreement. Liberty Mutual also seeks an accounting. 

Dkcuulon 

The movIng defendants contend that Liberty Mutual does not have standing to 

bring this action and that WCB b EI necessary party, not only because i t  adrnlniatered 

the Trusts' ass& and liabilities, but also b u s e  thc WCB has sole physical 

possession of all the Trust's books and records. CPLR Q 1001 [a] mandata that a 

nscsasary party who is aubjad to the court's Jurlsdlctlon must be joined and failure to 

join the necessary party is grounds for the d h i s w l  of the action (CPLR 95 1003; 321 1 

[al[lOI; sQllabm S ~ ~ C .  v. NYC f)ad Env lm&k!DJ 29 AD3d 318 [l" Dept 

20081). A "necessary party" ia someone who must k brought into the case if complete 

relief is to be accorded between the persons who are partiea to the action or who might 

be Inequitably affactad by a judgment In the d o n .  

The WCB is not a necessary party to this action. Liberty Mutual has already 

Issued paymant to the WCB under the bond, thereby eratlsfylng the Trust's (ib 

principal's) debt to the WCB. Even if the WCB has the TruS"8 bmke and twwrds, 

discovery Is not a reason to dismiss this CBBL) or require that the WCB be Jolned as a 

named defendant. The MOU that the WCB entered Into with a difFerent partldpatlng 

member shows WCB's wllllngness to work wfth the parUdpants to provide accBs8 to 

such records. In any event, the partles a n  engags in non-party discovery to obtain 

them. Therefom, tfw moving defendants' motion to dismiss based upon CPLR §§ 

1001,1003 and 32 1 1 [ 1 OJ ia denied. 

In its flrst c~use of adlon, Llbem Mutual stgltes that it is "subrogated to the 
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contradual, statutory and other right$ of. ..the Trust, the Workers' Compensation 

Board... andlor the State of New York against the Member defendants." The moving 

defendants argue that it is impoasible for Liberty Mutual to became aubrqated to the 

rights of the WCB and or State of New York because plaintiff cannot step into the shoes 

of a state agency or the state h t f .  

Subrwation Is akin to the secondary obligor's purchase of the obligee's claim 

against the principal obligor. When the undedylng obligation im totally satisfiad, then the 

m n d a r y  obligor may succ#d to the rights of the obllgee against the principal 

(Restatement (Third) of Suretyship & Guaranty Q 27 [IQSS]). 

Applying thme prindpbs of law to the facts of the complaint, Liberty Mutual 

issued a surety bond guaranteeing the Trust's obligation to the WCB (obligee) of 

flnanchl saundnese. When the Trust defaulted, Liberty Mutual paid the Trust's debt to 

the WCB thereby extinguishing it. Thus, Liberty Mutual (the secondary obligor) 

succeeded to WCB's right against the Trust. AIthough WCL 8 50 m[a] provides that 

when the status of a group self-insurance program ia terminated, the bond, by operation 

of law, mmalns in the custody of the chair of the WCB "for such tfrne as the chair may 

deem proper and warranted," the statute is otherwise silent about what rights, If any, the 

surety may assert. There baing no statutory llmjtation e x p r s d  and moving 

defendanb having ckd no lagal pIv3cedent to support their argument, this Is not a 

reason to d h i s s  the complaint. 

Liberty Mutual Is a SUrd'y. By issuing a bond to the trust, it bound to be 

primarily liable for the Trust's obligations to WCB. The subrogation doctrine affords 

someone who has paM the debt owed primarlty by another "every opportunity to be 
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reimbursed in full." [Chemical Ba nk v. Makctr, 03 N.Y.2d 296,304 [1999]). A surety is, 

however, an inaumr (see Insurance taw 5 I 1  13 [a][l6]). An fnaumr is barrad from 

asserting its right of subrogation against its own insured for a claim arising from the very 

risk for which the insured was covered (North Star Re~nsursrrce b r p  - v. con- 

Jnsurance Cmpanv et al,, 82 NY2d 281 [1903])- Thus, the moving defmdants are 

correct in thslr assertion that Liberty Mutual could not assert b right of subrogation 

against the Trust. Atthough Liberty Mutual obtained a money judgment In the 2008 

action, the bona fldes of that came are not before the court and the decbion was, in any 

avant, made on default Thus, moving defendants further argument, that this action 

and the 2008 adon am identical is incorrect and, therefore, not a basis upon which to 

dismiss the complaint. 

Here, Uberty Mutual b proceeding against the partldpating members of the 

Trust, not the Trust, b direct insured. The moving defendants argue that Liberty 

Mutual Is not allowed to this because, by suing the Trust's lndlvldual participatlng 

members, Liberty Mutual Is trying to dismgard or clrcumvant the "corporate fomn of the 

Trust. The moving defendants deny they agreed to Indemnify Uberty Mutual and state 

that the lack of their signature8 on the Surety Agreement is documentary evidence that 

they are not liable to the plalntm. 

Whem employers elect to B ~ K  Insure through group self Insurance, as provided 

under WCL 5 50 [a], the group assumes the Ilability of all the employers wtth the 

group end pay8 all mpensatlon for which the lndhrldual employers would be otherwise 

be liable. If the group fund falls to pay benefits, the individual employers are sffll ilabla 

for such payments. The moving defendanb were partlclpating members ofthe Trust. 
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By partklpating In this Trust, the approved individual membera satisfied their statutory 

obligation to provide their workers wtth workers compensation insurance. As 8 

condition to membership In the Trust, and pursuant to the Trust Agrement, each 

participating member agreed to "indemnify, defend and hold harmless each Member of 

the Board of the Trustees in hl8 or her capacky as a Trustee...the Financial institution, 

Administrator and Surety Company ..." 

To qualrfy for msmbarship In the Trust, an applicant had to certain 

prerequlsttes, including execution of an Indemnification egiwment in the form set forth 

as an exhibit to the Trust Agreement. Under the Joinder Agreement, a Trust partldpant 

a x p ~ l y  agrasd that It would be jointly and severally liable for the expenses and 

obligations of the Trust. Flnally, pursuant to the Surety Agreement, the partidpatlng 

members - identifled as "lndmnttors" - agreed to "exonerate, indernnlfy and hold 

harmless Uberty Mutual ..." As deflnsd In the Surety Agmemsnt, Indmn[tars 

encompasses: Yhe various Indhriduals, corporations and/or other business entities 

Wholamle Retail W o o  (indlvldually and 

collecthrely hereinafter called uIndemnitonr")..." 

As rnmbm of the T w t  when ths surety bond was puTchawd, the indtvMual 

members of the Trust are liable to indemnify and exonerate the Surety for daima 

covered by those bonds (see bvftt v. Flrgman '8 Fund Insumnce C m r ~  w, 54 AD2d 

923 [Zd b p t  10761. Although the movlng defendants deny they were members of the 

Trust when the Surety Agreement was signed and, themfore, slnce nelther of them 

were p h y  to the agreement, they cannot be held IndtviduaIly liable to Surety, neither of 

them provide documentary evldence that would definitively dlapaae of plalnWs claims 
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(Zanett Lombardbr. Ltd v Mmlow, 28 AD3d 4B6 [I' Dept. 20081; Bronxvilla KnoUslne.v. 

Webter Town Center Partnershb, 221 AD2d 248 [l' Dept. 19951). The documents they 

have pmvided, which indude invoices, do not satiafy the moving defendantd burden. 

Therefore, the motion to d h m h  on that basis (CPLR 321 1 [a] [11) is denied as well. 

Among the rellef sought by Uberty Mutual In the complaint Is an accounting. The 

moving defendants argue that this claim la wkhout any bad8 because none of the 

necessary elements for an accounting, Including a fiduciary relationship, are present. 

Generalty, a Judidal accounting is available to a surety wham mllateral was pledged to 

w r e  the bond because It ts the only way to ascsrtaln the amount of the principal's 

Ilablltty (Stembach v. F r i m  34 A.D. 534 [la Dept. 18981). Hem, however, no 

collateral was pledged and, therefore, there is no right to an accounting. Furthermom, 

Liberty Mutual does not addrsss this point In it8 opposftion. Themfore, the accountlng 

muse of action is hereby and dism?ssed. 

Affording the pleadings a liberal constructfort, taklng the alfegations of the 

complalnt $LL true, and providing Liberty Mutual with the beneflt of every posslble 

inference, It has the c a u w  of actlon pleaded. Atthough Coskun already answered the 

complalnt, the Key Food defendants have not. Their time to answer ia extended in the 

manner provided under CPLR 321 1 [fl. 

No prelirnlnsry conference has yet been held In thb case. A preliminary 

conference Is hereby scheduled for July 15,2012 at 9:30 a.m. In Part 10,60 C s n h  

S h o t ,  Room 232. 

Conclurlon 

In accordan- with the foregoing, 
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It la hereby 

ORDERED that the rnotron by the "Key Food' defendants, consisting of 200 

MalwIm X Meat Cop., 319 Meat Market Corp., 77 Meat Corp., AHid Food Corp., DJY 

Corp., DHY Sonamoo, LLC, Five Star Food & Grocery, LLC, Forbell Meat Gorp., 

Marlam Food Corp., MK Food Carp., Rock Beach F d  Corp., and Teama Market, Inc. 

and the motlon by Coskun Brothers Specialty Food, Inc. d/b/a Garden of Eden Farmers 

Market ("Coskun") is grantd, only to the extent that tha claim for an accounting is 

severed and dlsmlseed; otherwi8e the motions are denied for the rea8on8 state; and it 

Is further 

ORDERED that Coskun Brothers Spdalty Food, Inc. d/b/a Garden of Eden 

Farmers Market shall amwr the carnplafnt In the manner provided under CPLR 321 1 

[fj; and It Is further 

ORDERED that a prellmlnary confemnce is hereby scheduled for July 12,2012 at 

930  a.m. In Part 10.60 Centre Street, Raom 232; and it is further 

ORr~cRco that any mild requested but not apedkally addmmed ia hereby 

denled; and it is further 

ORDERED that this constitutes the d d 8 h  and order of the court. 

Dated: New York, New Yo& 
May 9,2012 So Ordered: 

Hon. Judtt ische, JSC -%- 
F I L E D  
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