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SUPREME COllli'T OF 'THE STATE OF NEW YORK 
COUNTY OF NEW YORK : I A S  PART 5 0  

D L D G  ABT ENTERPRISES, LLC, 
x 

P 1. a i in t. i f 1 , 

- aqainsl. - 

7 1 -1. S E C O N D  AVE. CORE'. and  
LAN CHENI;, ais CIlRliANTOR, 

Jndfx No. 110'/03/11 

BACKGROUND 
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acc:ept:.: them “as- i  s“, sub jcct 1.0 the r iders  
annexed  heret-o wi.th respect t.o O w n e r . - ’  s w o r k ,  
i f  a n y ,  i n  any cverit.. O w n e r  m a k e s  i i c  

representat . ior l  ;is t o  t .he condi t.iori of t.he 
demised premi ses, and ‘I’enclr-11 aqrees t o  accept 
t.he s a i w  suh jec : t  to v i o l  a t i o n s ,  whether or 
n (3 1. o f- r c c o rd 

(id.). 

arid ar-iriu(i1 bLise rent  f o r  the c-icmised prcmiscs d u r i i i y  t h e  l e a s e  

i:hclryc:d f o r  rcnt: pa-i ci rlifter t .he 111”’ day of e a c h  rnont.h. C l a u s e  

(id. ) . C l a u s e  70 of  [.hc R . i d E L  s t a t e s  Lhclt  “ [ a l r i y  nol. i cc, request 

t.his Lease, or by a n y  L a w  or governmer~t r e g u l a t - i o n  s h a l l  be in 

w r i h i n r j ”  (id. ) . 
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order Lo indu(:c 1 , a n d l o r d  t o  e x e c u t e  arid c n t e r -  
iiil:.o t.he T,ease, q u a r a n t e e s  t o  Lai-1cL.I o r d ,  
Lr-lndlord’ s s u c c e s s o r  (s) and  ;$sSiyr-i:;, t .he f111.1 
performarice and o b s c r v a r i c e  of 311. t .ha  
aqreeinein1:s t o  bc: perfor-rncd arid ob:l;erved b y  
Tcriant i n t h e  Lea:e . . . . Notw.it~ist.ai-iding 
t.he f o r e q o i n y ,  t h  i s I;uaralnl:y sha l  1 h i n d  t.hc 
Gua rant-or o1il.y for‘ payrncnl.s, pe r-formanc:e a d  
ob:;:crvanc:e o f  t h e  ayrecmerit_.s t o  bc  PI formed 
;i 1-1 d c) h 5 e I’ v e i.1 un c l c  r I:. ti e 1, e a s e I: 11 at a c c r u e  
while ‘I’eriant i s  i r i  p o s s e s s i o n  of- t.he prerri-i scs 
dciini .scd under .sari(l Lease ( “ P r c m i s e s ” )  arid 
prior. to s~i r rendc?r ‘s  same. T h i s  Guaranty 
s h a l l  noI: a p p l y  t.cj a n y  performance o r  
ob s (I 1 v a lice a f t  e r ‘Ye r \  a n t  s 1.1 r r er.1 d c  r s po s s e s 5: i on 
t:o Landlor t3  of i ts Tjrcmiscs in t.he c o n d i t i o r i  
r e q u i r c d  b y  the terms oi t.he Lease whi.c:h 
S I I  rreridcr s i - ia l l  e v i d e n c e d  h y  the d e l i v e r y  o f  
t . 1 1 ~  keys pr .ov id i  n g  access  t o  t.hc Prerriises 

( L i m i t e d  Guaran t .y ,  id. ) . 

p r e m i s e s  or1 J ~ r i f :  1 7 ,  2010, owing rent i n  t h e  amou i t  o f  $50,960 

for t h e  p e r ’ i o d  Mar-rh 201 0 t o  Decernber 2010. E’1a.i r i t . i f r  f u r t h e r  

c l a i . m s  t-hal: Ter-iant a n d  C h e n g ,  as G u a r a n t o r ,  failed t.o pay t-hc! 

pasl. due rcril: d e s p i t e  d u e  tleinarid t h e r e f o r e .  The subrni ss ior is  

t h a t  p l  aii-li:i .ff r e p o r t c d l y  seut  t.o l ’ e n a n t  ( N o t .  o1 Mot, Ex11 A )  . 

Dcferidan1:s deny receivi nq ;d writ.t.eri dcrnant3 f o r  r e n t .  In 

addition, dc:feridants c:orit.eiic:l that: p l a  i n t i f  r wrongfully e v i c ( . e d  

w i t . ]  n e w  k e y s .  A s  such, d e f e n d a n t s  argue that:. u n d e r  t h e  terms of 

L h c :  Guarar i t .y ,  no rcril: was due a f t e r  k’e1:)ruary 2010. Defenc1arit.s 
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a l l e g e d  breach hy Tenanl. so a s  t o  s u r v i v e  ;i rrioI.ion t o  d i  srriiss 

( s e e  J h r h  v F u r i a ,  116 A D 2 d  6114, 695 [2d Depl. 19861) . 

Lk?feridariI:s’ c : h a I l e n y e s  t o  t h e  s t r u c t u r e  01 the p l e a d - i n g s  do 

nol.. w;2 r r - a n t .  d i s r n i  ssal. ‘Yhe a s s e r t . i o n  t h a t .  t.he p l e a d i n q  does  n o t  

riainc the act.u;i l  c o r p o r a t . c  d c f c n d a n t  .i s u n a v a i l i n q .  T I: cannot.  be 

d i s p u t e d  t . h a t  T,andl  orcl arid T e n a n t  e n t e r e d  i n t . o  ;~i l ease  for the 

prerrriises at. 71 1 Seccorid A v e n u e ,  N e w  Y o r k ,  NY. M o r e ~ v c r ,  the 

A I f i d a v i L  01 Serv ice  e l e a r l y  ..;t.at.cs t h a t :  service was e f fec t . cd  

upon t h e  !<;ecret;iry of S t . a t e  (111 711 Second Avenue, T r i c . ,  t h c  

a c t u a l  c o r p o r a t . i o n .  

Equally u n a v a i l i n g  i s  t h e  asser t - ion  l .hat t .he  Cornplaint. i s  

inadequci te  because  i t  w a s  signed orily b y  an a t t o r n e y ,  and not 

ve7.i f i e( j  1:)y A I I  i n d i  v i . dua l  w i t h  personal. knowledge .  A r ev iew of 

Llie Corriplair-ii r e v e a l s  t h a t .  t h c  a t tor :ney’  :r; s i y n a t u r r ,  t.i-iereon 

compl j.es wj th t:.i-ie requi ren ien l .  of 22 NYCKR 5130-1- 1-a. 

Tu L t lie rmo re , 

t h c  p l c a d i n q  is o p t i m a l  with pl air.1l.il-f i n  t h i s  ac t - io r i  (scc CPT,R 

3020). 

(:(on t r a r y t o de Iendan t. s ‘ pos i. t. i on , v e r i  f-i (::at i ori o i 

ne f e r l  d a r.1 t :; ;$ s s Y I‘ t: i o r-i s unde r t h c Fa i r Deb t: (: o 1 1 e c: t. i or) 

PrL3ct. i  c e s  A c t  a l s o  1 a(.:k rrieril. - D e f e n d a n t s  a r g u e  t h a t  t h e  

Septeinher 1 6 ,  2011 Fair Debt. Col1cc:t.j o r )  Noti does  not c-orriply 

w i t h  the k ’ a i r  Deht C o i l c c : t . i o n  F)ract . i  (.:e5 A c t  (15 US(: 1692) , 

a l l o w i n g  ‘Tenant 30 clays t o  d i s p u t e  the d e b t ,  s i n c e  p la i . r i t . i . f i  

f.-.i l ed  t..I-ie Compl.ai r i t .  i 1 1 - 1  :;Fipt:ernber 20, 2011. However, the 30-day 

I-1ot. i  (.:e v a l  i t1at.i (31.) prrovi.si  o r 1  o f  khe F a i r  Debl Collcct . i .or i  Practices 

x 
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Act app1.i c.s Lo a t t o r n e y s  who r cqu l  a r l y  engacgc. i r i  r.lonsumer d c h t  

collection a c t . i v i t  ies arid s i c j r l  r en t  derr~and notir:e:r; on b e h a l f  of  

landlords, not t.o rcnt clemancl not i .ces  i s s u e d  b y  1 andlord: . ,  on 

t h e i r -  owri b e h a l f  (see E l i ~ 1 ' 3  R e a l t y  v L ' a 7 i d u l e ,  178 M j . s c  2 d  80 [ S u p  

Ct, King:-: County  1 9 3 R )  . A s  t o  the lclt.l..er, RPAPL 71.1 ( 2 )  permits 

li L.iqaLio1-j w i t h i n  t h r e e  d a y s  of t h e  s e r v i  cc of  t:he r e n t  dcmar-icl 

notices ( . i d .  ) . St-atcd d i f f e r e n l l y ,  khe F a i r  D e b t  C n l l  e c t i o r i  

P r - a c t i c c s  A c t  tloc:I; not apply where t h e  credi t.or, r a t . h e r -  t h a n  :i 

deb[: c o l l  ccl.or-, t l i r e i : t . l y  a t . t e i r p t s  to co1.lccL t:hc debt_ (id. ) . 

T h u s ,  wher-e ,  ;-IS here,  the l a n d l o r d  s e n d s  t h c  demand Ior rent, 

then [:he l a n c i l o r d ,  cis l .hc c:rcdil:or- ILrying t.o coll cc:t a d c b t ,  

would  not have t o  w a i t - .  t h e  30-days b e f o r e  c:omierlc:ing ari acLi(.)ri 

sinC'.e 1.hc r- l r t ion would hc  recgulal.:cd by KPAPT, 711 (2) (id. ) . 

k'ur t .hermore,  T e r i a r i t . ' ~  assc r l .  i n n  lihat i i :  was 1 ocked o u t  ol 

t h e  derni:;ed premises b y  T.,;lndlord does  n o t  a 1  t.cr thc Court's 

deter17~iri,~t.iCjn t h a t .  Che fat-.t.s a1 i e y e d  i i l  t . h e  Complaint., when 

v i  cwed i n  the 1 i y h t  most. Tavoralj l  e to p la . i r i t . i f - f ,  assert v i a b l  e 

c l a i m s  nnt:ier. t h e  September 1, 2009 Least. Thc assc r t io r l  tha l :  

T,aricll o r d  wror-1qfu1.1.y rn.i s r e p r e s e n t e d  t - h e  v ic lb i1 . i t .y  o f  cl r e s t . a u r a r l t  

i n  dcn1.i sed pr(?rni.srs 3150 does nol.. w a r r a n t  a cor i l . rary 

det .ermir la t i ( - ,n ,  e s p e c i a l l y  i n  light of  A r t i r l  e 15 of  f l i p  Lease .  

T h u s ,  \.hc brarirh 01; t.he Cornpl ainI-. that-. seeks t o  dismiss t h e  

CompLairit. a:-; t o  t . t i F i  corpor;iCe defendant. is d e n i e d .  

Ac:c:orcli ricjly i t  i s  

ORDERED [ : h a t  t .he r r i o t  i o n  i:s grarlt.ed t.o t h e  e x t e n t  t h a t  the 
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