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Supreme Court: New York County
Part 40B

In the Matter of:
SOUTHSIDE COMMUNITY SCHOOLS COALITION,
et al.,

Petitioners,

Pursuant to Article 78,

-againstF Index No.

Brooklyn Success Academy 4 Charter
School, The Board of Trustees of the
State University of New York, and
Dennia Walcott, in his Official
Capacity as Chancellor of the

New York City Board of Education,

Redpondents.

Peter H. Moulton, Justice

Petitioners in this Article 78 proceeding challenge the
issuance of a charter to respondent Brooklyn Success Academy 4
(*BSA 4"), which enablesg BSA 4 to open a charter school in a
building in Williamsburg, Brooklyn that currently houses several
City public schools. The proposed building is located in Community
School District 14. The petitioners are comprised of elected
officialg and community organizations from Williamsburg and'nearby
portiong of Brooklyn, and numerous parents of children who attend

District 14 schoolg. Petitioners oppose the siting of thig Charter
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School in theilr community.

Petitioners seek declarative and injunctive relief arising
from the respondents’ alleged failure to shoulder their statutory
duty to seek méaningful input, and gauge support, from the relevant
community, before deciding to award a charter to BSA 4.

Petitioners brought this proceeding seeking a temporary
restraining order to enjoin the Panel on Education Policy, the
relevant decision-making body of the New York City Departmént of
Education, from voting to allow BSA 4 to “co—lécate" with
traditional pubiic schools in the school building denominated K050.

Thig court declined to issue this temporary restraining order, the

vote went forWard, and the DOE has determined that BSA 4 may co-

“locate in the building.

L

Respondents contend that they did seek meaningful input from
the relevant community and that this input revealed sﬁbstantial
support for BSA 4. They argue that BSA 4 has demonstrated that its
outreach revealed that it can more than meet its enrolment targets,
which is the fundamental measure for approval of a charter school
under the state’s Education Law. Respondents also point to the
success of other charter schools run by BSA 4's parent, and to the
high demand fdr placemenﬁé in-these gister schoolé, to justify the

award of a charter to BSA 4. Apart from their argument that the
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charter award was not arbitrary and capricious, respondents raise
the threshold arguments that petitioners do not have standing to
challenge the decision awarding the charter, and that this

proceeding is time-barred.

BACKGROUND
The sequence of events that led to the issuance of a charter
to BSA 4 is not in_dispute and is summarized below.
On January 3, 2011, the Charter Schools Institute
(“Institute”), an arm of The State Oniversity of New York (“SUﬁY),
issued a request for proposals for 63 new charter schools in the

state. The Institute serves as staff to the SUNY Trustees on

"matters pertaining to charter sgchools.

L3

On February 28, 2011, BSA 4 submitted a joint application with
two other schools, Brooklyn Succesa Academiesg 2 and 3, concerning
proposed charter schools for Community School Districts 13 and 14.
All three charter schools are managed by Succegs Academy Charter
Schools (“Success Academy”) a non-profit education organization
that operatés a network of charter schools in New York City. The
application made a number of representations concerning outreach
conducted by Success Academy to parents, office holders, énd éther

stakeholders in Community School Digtricts 13 and 14. It attached
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over 1500 petitions for each.of the three schools.

On May 26, 2011, respondent Dennis Walcott, Chancellor of the
New York City Departmenf of Education, recommended to the Institute
that the charters for BSA 2-4 be granted.

On June 5, 2011, the Institute recommended the three schools
for approval. The SUNY Trustees voted to approve the charters on
June 15, 2011. On June 27, 2011, the SUNY Trustees posted on its
website a notice of its approval. The SUNY Trustees issued
provisional charters to the three schools on August 11, 2011. The
Board of Regents approved the charters on September 13, 2011. As
of that date, none of the schools had been assigned to a specific
building. Thereafter, the Board of Régents posted online minutes
from the meeting in which BSA 4's charter was approved.

On December 12, 2011, the Department of Education issued\a
public notice proposing .to locate BSA 4 in building K050 in
Community School District 14. Two schools currently occupy the
building. On January 17 and February 16, 2012, the DOE held public
meetings in order to solicit public comments on the co-location
proposal. On March 1, 2012, The DOE’'s Panel for Educational Policy

(*PEP”) voted to approve the co-location of BSA 4 at building K050.
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DISCUSSION

A. Threghold Defenges

The respondents ralge two threshold defenses: lack of standing

and statute of limitations.

1. ta n

Reapondents challenge petitioners’ sgtanding to bring this
Article 78 proceeding. They argue that petitioners have
articulated no harm to them if the school opens. Therefore, BSA 4

argues, petitioners can state no injury in fact. BSA 4 also argues

" that petitioners are not within the “zone of interests” protected

by the Education Law sections invoked by petitioners.

“[A] party has standing to enforce a statutory right if its

LY

abuse will cause him injury and it may fall within the ‘zone of

interests’ protected by the legislation.” (Schwartz v Morgenthau,

7 NY3d 427, 432 [2006], guoting Matter of District Attorney of
Suffolk County, 58 Ny2d 436, 442 [1983].)

Petitioners sue under Education Law §§ 2851(2) (q), 2852(9-
a) (b) . According to petitioners thege two .provisions of the
Education Law mandate that any charter school applicant gauge
community support and opposition to a chartér s&hool, and asgsess

the impact of a charter school on other schools in a given area.




Petitioners argue that they were “silenced” by BSA 4's failure to
properly solicit views of their community.

Education Law § 2851(2)(q) provides that a charter school
appliéant must provide:

Evidence of adequate community support for and
interest in the charter school sufficient to
allow the school to reach its anticipated
enrollment, and an assessment of the projected
programmatic and fiscal impact of the school
on other public and nonpublic schools in the
area.

This section contains two clausges. The first clause requires
charter school applicants to gauge “adequate community support” to
determine if the school can “reach 1its anticipated enrollment.”
This portion of the statute requires evidence of gsupport for the
school. Accordingly, petitioners - who are opposed to BSA 4 - are
not within the zone of interests protected by this portion of the
statute. As long as there is sufficient evidence of support - it
does not matter what petitioners’ views are.

In ite second clause, the statute does not explicitly require

respondents to consider the views of community residents in

- asgessing “the projected programmatic and fiscal impact of the

gachool on other public and nonpublic schools in the area.”
Respondents are directed to consider “the projected programmatic

and fiscal impact of the school on other public and nonpublic
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schools in the area” but the statute does not direct respondents to
any particular source of information. Petitioners allege that
they are concerned about a diversion of resources, including school
space, away from standard public schools and towards BSA 4. They
allege that their viewéf and those of other opponents of BSA 4,
were ignored by BSA 4. However, by 1ts terms, § 2851(2) (gq) does
not confer standing on petitionerg to raise this claim.

Petitioners state a similar claim under Education Law §
2852 (9-a) (b). That section states in relevant part:

The board of regents and the board of trustees
of the state university of New York shall each
develop such request for proposals in a manner
that facilitates a thoughtful review of
charter school applications, considers the
demand for charter schools by the community,
and seeks to locate charter schools in a
* region or regions where there may be a lack of
alternativeas and access to charter schools
would provide new alternatives within the
local public education system that would offer
the greatest educational benefit to students.
Applications shall be evaluated in accordance
with the criteria and objectives contained
within a request for proposals. The board of
regents and the board of trustees of the state
university of New York shall not consider any
applications which do not rigorously
demonstrate that they have met the following
criteria:
* %k &k
(ii) that the applicant has conducted public
outreach, i1in conformity with a thorough and
meaningful public review process prescribed by
the board of regents and the board of trustees




9

of the state wuniversity of New York, to
golicit community input regarding the proposed
charter school and to address comments
received from the impacted community
concerning the educational and programmatic
needs of students.

Petitioners have standing under this section. “Community” is
not a defined term in the Education Law. However, if this section
concerning “community input” is to have any meaning, it must refer
to input from residents of the very City neighborhood in which the
charter school is to be sited, and from parents who gend their
children to the very school building where the charter school will

be housed. Such people are the nucleus of the affected

“community,” however broadly that term is defined.

2. ta f Lim i .

As held above, the only statute under which petitioners have
standing ie Education Law § 2852(9-a)(b). The applicable
limitations period for this Article 78 proceeding is four months.
(CPLR 217). The parties disagree concerning the date that the four
month period began to accrue.

Respondents asgsert that petitioners’ claims are barred because
they were not brought until eight months after the SUNY Trustees

approved BSA 4's charter on June 15, 2011. At the latest,




respondents argue, the accrual date is the date that the decision
was published on the website of the SUNY Charter Schools Institute,
which was June 27, 2011. If either June 2011 date is the correct
accrual date the petitioners’ remaining claim is time-barred.

'For their part, petitioners argue that the relevant accrual
date is December 12, 2011, when the Department of Education first
issued a public notice proposing to locate BSA 4 in building K050
in Community School District 14. According to petitioners they had
no prior notice that Success Academy had plans to open a charter
school in Williamsburg. Petitioners also assert that they were not
injured by the issuance of a charter until this announcement,
because up to the date of the announcement it was not clear where
BSA 4 would.be sited.

A.petitione;'may challenge an administrative decision pursuant
to Article 78 when it is final and binding. (CPLR 217[1].) The
accrual date for limitations purposes is often hotly disputed in
Article 78 proceedings. It can be particularly difficult to
determine the accrual date where, as is the case hére, the
petitioners were not parties to. the challenged administrative
decision and were not entitled to personal notice of the final
decigion. It is furthef.complicated, as is the éase here, where

there is more than one administrative decision maker. The Court of
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Appeals has provided a two step lnquiry that aids courts’ analyses
in such cases.
First the agency must have reached a
definitive position on the issue that inflicts
actual, concrete injury and second, the injury
inflicted may not be prevented or
significantly ameliorated by further
administrative action or by steps available to
the complaining party.
(Ma of st h ne. Dep’ In ion c 1
n lec of C W rk, 5 NY3d 30, 34 [2005].)
Additionally, petitioners must have some notice of the
adminigtrative decision they wish to challenge. (Metropeolitan
eum Higtoric Di Coalitjon v De , 20 AD3a 28
[2005].) Public notice can come in a variety of forms, including

public meeting (see Branch v Rivergide Park Community LLC, 74 AD3d

634 [1* Dept 2010], lv denied 15 NY3d 710) or publication on the

ragency’s website (gee Town of Qlive v City of New York, 63 AD3d

1416 [3*™ Dept 2009]).

Petitioners do nbt wish simply to sbeak agalinst BSA 4; they
seek to void its charter and keep it from opening in District 14.
It is true that petitioners call for a vetting process that they
say would reveal overwhelming community opposition to the school.
But they seek such a vetting proceseg for the purposevof convincing

the SUNY Trustees that the school should not open at all. In their

10




prayer for relief, petitioners geek an injunction that would
permanently enjoin “respondent Brooklyn Success Academy 3 Charter
School from opening, operating and maintaining [BSA 4] in School
District 14.~

Accordingly, the administrative action that allegedly
inflicted harm on petitioners was the decision to allow.BSA 4 to
open. At firsgt glance, thé relevant decision would appear to be
the decision to grant BSA 4's charter. This would appear to
support respondenta’ argument that the relevant date for accrual of
the four month limitations period is June 15, 2011, the day the
SUNY Trustees voted to approve the charter.

'HoWever, as set forth in the Background section above, there
was more administrative action after the Jﬁne 15 vote. The final
gatekeeper appears to have been the Board of Regents, an\entity
separate from the SUNY Trustees. The Board of Regents is not a
party to this proceeding.

Pursuant to Education Law § 2852(5) the “charter entity,”
here, the SUNY Trustees, had to submit the proposed Charter
Agreement to the Board of Regents for review. While the Board of
Regents cannot reject the proposed charter, they are empowered to
either approve the charter or to return the charter to the charter

entity with comments for reconsideration. If the charter is

11
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returned the charter entity, the charter entity must consider the
Board of Regents’ comments.
Thereafter, the charter entity shall resubmit
the proposed charter to the board of regents
with modifications, provided that the
applicant consents in writing to such
modifications, resubmit the proposed charter
to the board of regents without modifications,
or abandon the proposed charter.
(Education Law § 2852 [5-b].)

These sections of the Education Law contemplate an iterative
process, short in duration, between the SUNY Trustees and the Board
of Regents. While the Regents cannot reject a charter, under
Education Law § 2852(5-b) their returning the charter to the
charter entity (here the SUNY Trustees) can result in the charter
entity abandoning the proposed charter. Therefore, the decision to
grant a charter is not truly final until one of three events
occurs: 1) the Regents approve a proposed charter, 2) the Regentsa
take no action on a proposed charter for ninety days, in which case
the charter is “deemed” approved (Education Law 2852 (5-a); or 3)
the charter entity (here the SUNY Trustees) resubmits the charter
application to the Regents, at which point the Regents’ approval is
essentially a rubber stamp, with no further power to delay or alter
the application.

BSA 4's charter became final under the first of the above

12
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gscenarios. The operative date is September 13, 2011, the date the
Board of Regents vgted to approve BSA 4's charter. At that point,
there was no further possibility that the charter might be
abandoned by the SUNY Trustees.

The final question is: when did the Board of Regents or the

respondents give notice of this final and binding decision? It

appears that the Board of Regents’ approval was publicly announced
on the Regents’ website on October 4, 2011.* The question thus
arises whether this was sufficient notice of the final decision of

the Regents. Petitioners do not contend that they were entitled to

individual notice.

1t is wundisputed that Success Academy did conduct some
outreach in the relevant communities which would be serviced by BSA
4. Success Academy attended meetings with the ;elevant community
boards and community education council, wrote lettefs to elected
officials, and collected petition signatures. Success Academy’s
proposal was covered in the press, and the progress of the

application was repofted on the Institute’s website. The proposal

to open BSA 4 in either Community School District 13 or 14 was not

The Memorandum accompanying the September 13, 2011 minutes
ig dated October 4, 2012. The memo and the minutes appear on the
Regents’ webgite at:
www.regents.nysed.gov/meetings/0O¢tober2011/1101bra2.pdf

13
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a secret. Particularly as it came after this outreach, and after
a long public decision-making process, the notification of the
final decision on the Regents’ website was sufficient. (See Town

of Olive v City of New York, 63 AD3d 1416, gupra; Johng v Rampe, 23

AD3d 283 [l't Dept 2004], lv denied 6 Ny3d 715 [2006]; Matter of
Gohen v State of New York, 2 AD3d 522 [2d Dept 2003].) What
matters is when the decigion was made public, not whén gome members
of the general public, unidentifiable in advance, happened to learn
of the decision. As the Regents’ notice occurred more than four
months prior to the date the petition was filed (February 29,

2012), this proceeding is time-barred.

Petitioners rely on Muylgrew v Bd, of Edyc. of the School Digt,
of the City of New York, (28 Misc3d 204 [Sup Ct, New York County,

L]

aff'rd 75 AD3d 412 [1** Dept 2010) in arguing that publication of a
final decision on a website is insufficient. However, in Mulgrew
the respondents did not adhere to a gpecific statutory requirements
for filing educational impact statements. There is no similar
statute here that requires a particular method of publicizing the

final decision to the general public.?

‘Education Law § 2857(1) does impose some notification
duties on the Board of Regents and the charter entity (SUNY
Trusteesg). That section states in relevant part: “At each
significant stage of the chartering process, the charter entity

14
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For the reasons stated, this proceeding is barred by the

applicable statute of limitations.

B. The Merita of the Petition

Even if this proceeding was not time-barred, on the merits
respondents have demoﬁstrated that the decision to grant a charter
to. BSA 4 was not arbitrary or capricious or in violation of
Education Law § 2852(9-a) (b)," the only statute that confers
standing on petitidners.

Petitioners argue that Success Academy’s community outreach

- was essentially a walk through a Potemkin Village of parents eager

LA

to send their children to BSA 4. According to petitioners, Success
Academy falsely stated that there was no opposition to the school,
when in fact suéh opposition was stated at a meeting with school
repregsentatives on April 14, 2011. Further, overwhelmiﬁg
opposition would have been expressed, petitioners imply, if only

Success Academy had sought to conduct true community outreach in

the relevant portions of Brooklyn that would be served by BSA 4.

[here, the SUNY Trustees] and the board of regents shall provide
appropriate notification to the school district in which the
charter school is located and to the public and nonpublic schools
in the same geographic area as the proposed charter school.”
Respondents-are not among the groups entitled to notification
under this gection.

15
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Instead, petitioners assert, BSA 4 conducted “community outreach”

that was calculated to obscure the level of community oppogition.

Petitioners correctly note that BSA 4's charter application
does not address some of the suggestions of the guidelilnes thét
accompany the SUNY Trustees’ request for proposals (“RFP”). The
guidelines for the RFP sgeek “‘explicit support” for the proposed
school from “community stakeholders or others” and state that
“generic support for éharter schools ... is not sufficient.”
Petitioners fault BSA 4 for invoking support for its existing
schools, located elsewhere in the City, as having nothing to do
with support for BSA 4. Petitioners also argue that Success
Academy’s petitions, which were éigned by 4500 people, were too
generic to provide_ any useful .evidence that the relevant
communities in Brooklyn were interested in the type of schools that
Success Academy was planning. The petitions do not contain
information suggested by the instructions for the RFP, such as
whether the signatory has school-age children. Petitioners note
that a number of signatures arelfrom individuals who reside outside
of Community School Districts 13 and 14. However, petitioners do
not quantify this number. In any event the relevant “community”
from which input mus£ be solicited is greater fhan Community School
District 13 and 14.

16




Petitioners correctly argue that the instructions for the RFP
elaborate on section 2852(9-a) (b) (ii)’s requirement of community
input. The instructions for the RFP include the following:

Per Education Law subdivision 2852 (9-a) (b) (ii)

the SUNY Trustees are not to consider any
proposal that does not reflect a meaningful
public review process designed to solicit
community input regarding the proposed charter
school and address comments received from the
impacted community concerning the educational
and programmatic needs of students. In order
to recommend a school for approval, the
(charter school application must demonstrate
(1) the community was informed of the proposed
school in a timely fashion; (2) the community
had meaningful opportunities for input; and
(3) there was a thoughtful process for’
congidering community feedback = and
incorporating it into the final proposal.

Please note that seeking input about the
proposal is distinct from seeking support for
the proposed:school. While the application
must also show evidence of community interest
in and support for the school, this support
alone is not adequate in demonstrating that
the community was given the opportunity to
provide input into the design of the proposed
gchool and that input was carefully considered
by the applicant.

Petitioners state that Success Academy flouted this provision
by failing to discuss in its proposal a single concern aboﬁt the
proposed school in the “impacted community.” There does not appear
to have been any input solicited concerning tﬂe “design” of the
school.

17
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Petitioners are correct that Success Academy could. have
eﬁgaged in a more thorough-going canvas of the relevant
neighborhoods in Brooklyn to surface concerns and opposition to BSA
4. However, the statute does not require that charter applicants
conduct such an exhaustive survey of support and opposition.

The community outreach required by the statute is weak. 1In
the first place, as described above, the word “community” is not
defined. This fact leaves to the SUNY Trustees a great deal of
discretion in determining whose views must be taken into account.
Additionally, the statute requires community input on the
veducational and programmatic needs of students” without in any way
suggeéting'how to soliqit, organize or record such input. Finally,
the statute does not bar the issuance of a charter even where the
relevant community, however defined, mounts seriod; or even
ovérwhelming opposition to a proposed school during the course of
the public input required by Education Law § 2852(9-a) (b). Where

the legislature wishes to create a more detailed process for 

community involvement in sqhools-relatéd-decision making, it has

done so. The statute governing school co-location is an example.
(See Education Law § 2853[3].)
It wag not arbitrary and capricious for the SUNY Trustees to

find that Success Academy complied with the community input

18
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requirements of Education Law § 2852(9-a) (b) . The petitions, though
they do not provide much detail about the nature of BSA 4,'provide
gsome evidence of interest. The application also recounts Success
Academy's correspondence sent to elected officials and other
interested parties in the area concerning'plans to open the school.
Success Academy officials attended community meetings with the
community boards that serve the relevant communities, and the
Education Councils for Districts 13 and 14. The SUNY Trustees are
afforded deference in interpreting the Educatlion Law provisions
governing charter schools. (See Bd. of Educ. Of Eizgxhegdggn;rgl

. Di v Board o e ._the iv. of Stat £ w k,
301 ADzd 919 [3* Dept 2003]; r io h ool; h r
Schoel at LaGuardig Community College v Mills , 276 AD2d 165 [3 rd
Dept 2000.; The SUNY frustees could rationally find that the level
of community outreach exercised by Success Academy was sufficient
to meet the very general requirements of Education Law § 2852(9-

a) (b).
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CONCLUSION
For the reasons stated, IT IS ADJUDGED that the petition is
denied and this Article 78 proceeding is dismissed. This

constitutes the decision and judgement of the court.

Date: May 31, 2012 422 [P

J.S5.C.

HON. PETER H. MOULTON
SUPREME COURT JUSTICE
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