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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OFF NEW YORK: CIVIL TERM: PART 19

LAURA FAUST,
Plainuff,

Index No.: [00097/2008

- against- Submission Date: 03/28/2012

CONSOLIDATED CARPET ASSOCIATLS, LLC.,

Detendant.
_______________________________________________________________________ X
I'or PlaintifT: For Defendant:

David Horowitz, P.C. Rosenbaum & Tavlor, P.C.
267 Fifth Ave., Suite 305 445 Hamilton Ave., Suite [102
New York, NY 10001 White Plains, NY 10601

Papers considered in review of this motion for summary judgment:

Notice of plaintilf's motion .. .. .1

A in Opposition to p
Plaintifl’s Motion and in

Support o Cross Motion . ... .. 2

Memoflaw ... ... ... ] 3

All in Opposition to

Cross-Motion and Rely. . ..., ... 4
AlfinReply..................5

IHON. SALIANN SCARPULLA, J.:

In this action to recover damages for personal injurics, plaintift Laura Faust
(“Taust™) moves (1) pursuant to CPLR § 203(b) to correct a pleading error by adding
Consolidated Carpet Workroom LLC (*CCW?) and Consolidated Carpet Trade
Workroom. Inc. (“CCTW™) as delendants; (2) pursuant to CPLR § 3025¢(b) (o amend the

caption to include CCW and CC'TW as defendants: (3) for an order directing ['aust to



serve an amended pleading within a period (o be determined by the Court; and (4) for an
order extending the deadline for IFaust to file the Note of [ssue. Defendant Consolidated
Carpet Associates. LI.C (“CCA™) opposcs Faust’s motion to amend as time-barred, and
cross-moves for summary judgment dismissing the complaint.

This action arises [rom injuries Faust sustained on March 3, 2005 when she
tripped and fell at the office of her employer. HIP Health Plan (the “THP office™). Taust
commenced this action in January 2008. alleging that CCA negligently installed and
repaired the carpeting at the TILP office.

Both CCA’s owner, David Mcberg (“Mceberg™). and its Vice President, David
White (“White™), testilied that CCA merely sells carpets, and subcontracts with other
entitics, including CCW, to install and repair the carpets. Meberg (estified that CCA and
CCW have the same principals and exccutives, and that he supervises both companics.
e also testified that CCW and CCA share accounting, bencelits and technology
departments. Though Mcberg testilied that CCTW and CCW mirrored cach other,
Meberg stated that he was unsure whether CCTW was still in existence when Faust was
injurcd.

Meberg now attests that CCA and CCW are separale. independent corporate
cntitics and that neither is vicariously liable [or the actions ol the other. According (o
Meberg, a judgment against CCA or CCW would not be collective against the other

company. and ncither CCA nor CCW “operates or directs the work ol the other company™

[
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or “excreises control over the work or daily operations ol the other company.”™ Mebcrg
turther attests that CCTW changed its name to CCTW Holdings, Inc. before Faust's
accident.

Faust now moves to amend the complaint to add CCW and CCTW as
defendants. Though Faust acknowledges that the three-year statule of limitations for
negligence actions has expired, she maintains that the new claims are not time-barred
because the amended complaint relates back to the previous complaint. In opposition.
CCA argues that it is not united in mterest with CCW and thus the amended complaint
does not relate back., CCA further arguces that the Court should not add CCTW as a
defendant because CCTW was not in existence at the time of [Fausts accident

In support of its cross-motion for summary judgment. CCA argues that il is not
liable for Faust’s injurics because it did not install the carpet the HIP office’s carpet.
Faust does not contest this assertion. bul maintains that the action should not be dismissed
because the Court should add CCW and CCTW as delendants.

Discussion

Pursuant to CPLR § 203(b), a plaintiff may add a new party aficr the statute ol
limitations has expired where the amended filing relates back to the previous claims.
Buran v. Coupal, 87 N.Y.2d 173, 177-78 (1995). An amended complaint relates back
only il (1) both claims arose out of the same conduct, (ransaction or occurrence, (2) the

new party is united in interest with the original defendant . .. and (3) the new party knew



[* 5]

or should have known that, but for a mistake by the plaintifTl as to the identity of the
proper partics, the action would have been brought against that party as well.” Xavier v.
RY Mgt. Co., [nc.. 45 A.1).3d 677, 678 (2d Dept. 2007); Buran. 87 N.Y.2d at 178,

Though CCA does not contest that Faust has satis{ied the first and third
conditions of § 203(b). Faust has [ailed (o show that CCW and CCTW are “united in
interest” with CCA. Parties are “united in interest” when they stand or fall together with
respect to the plaintif(®s claims, which, in negligence actions. requires that one party be
vicariously liable tor the actions of the other.  Xavier v. RY Mer. Co., Inc., 45 A.D.3d at
079 Valmon v. 4 M& M Corp., 291 A.1D.2d 343, 344 (1™ Dept. 2002).

Here, Mcberg attests that neither CCA or CCW is vicariously Iiable for the
other’s actions, that a judgment against one would not be collectible against the other. and
that neither entity controls the operations of the other. See Feszezvszyn v, GMC, 248
A.D.2d 939,940 (4" Dept. 1998). Further, the two companies do not share delenses to
Faust’s claims. Meberg attests that CCA merely sells carpets, and that CCW installs
carpets, and Faust cannot show that a carpet vendor will be liable for the negligent acts of
the entity that installed the carpets.

In response. Faust presents no evidence to raise an issue of fact on whether the
parties are united in interest. ‘Though the two entitics sharce principals and owners, and
have common (echnology. accounting and benefits departments, these commonalitics arc

insutlicient to establish unity of interest in the absence of vicarious hability. See Valmon,
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291 ADD.2d at 344: Xavier, 45 A.12.3d al 678.

Further, because Faust argues that CCW and CCTW mirror cach other, and the
Court holds that CCW 18 not united in interest with CCA. the Court also holds that
CCTW 1s not united in interest with CCA.

Lastly, the Court grants CCA’s motion for summary judgment dismissing the
complaint. Meberg testificd. and Iaust does not contest, that CCA did not install or repair
the carpet at the HIP office. As Faust's claims arise cntirely (rom the carpet’s
installation, and Faust admits that her case “stands and falls™ based on the Court’s
decision to add CCW and CCTW as defendants, the Court dismisses Faust’s complaint.
See Zuckerman v. City of New York, 49 N.Y.2d 557 (1980).

In accordance with the {oregoing, it is hereby

ORDERED that the motion by plaintiff Laura IFaust (1) to correct a pleading
crror by adding Consolidated Carpet Workroom LLC (“CCW?) and Consolidated Carpet
Trade Workroom, Inc. (“CCTW?™) as defendants: (2) to amend the caption to include
CCW and CCTW as defendants; (3) for an order directing Faust to serve an amended
pleading within a period to be determined by the Court; and (4) to extend the deadline for

[Laura IFaust (o file the Note of Issue, 1s denied: and it is further



ORDERED that the cross-motion for summary judgment dismissing the
complaint by defendant Consolidated Carpet Associates. [LLC, is granted: and it is [urther
ORDERED that the Clerk of the Court is directed to enter judgment accordingly.
This constitutes the decision and order ol the Court.
Dated:  New York, New York

Junc 4, 2012

ENTER:

Saliann Scarpuila. 1.5
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