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The following papers, numbered 1 to were read on this motion tolfor 
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Notice of Motion/ Order to Show Cause - Affidavits - Exhibits .., 
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Replylng Affidavits 

Cross-Motion: Yes n No 

Upon the foregoing papers, it is ordered that this motion 
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SI.IPREME COI.JR‘1’ 01; ‘I’HE STATE OF NEW Y O R K  
C’OUNTY 01: NEW Y O R K :  PhIiT 17 

Plaint i f f ,  Inclex lo. 6 :76H/30 1 

-agai t i  st- 

43“” S‘IREET DELI, INC., 

intt‘i-cst entered i n t o  ;I lease dated Decemher I ,  1990 and “Pirst Amcndmcnt to Lease” chtcd 

November 1‘1. 1993 (“l,c:isc”) with dcfcndsnt 43Id Slrcel Deli, Inc., (“cleleildaiit” 01‘ ‘‘431d Street 

NCLV Y(:)i>k, New Yoi-k (“suI3jccl premises”). See ex hi hi^ “B” LO the  noti inn. Thc Lease callcd 1 ’ ~  

Iwnvidcd I t l i l t  the tenant is not i n  default of the terms of the Le;rse. u. a t  ‘I[ 39. Dcfcncl:inl 
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plainlif-.f NICI  its iiccountants to conduct xi audit reyirii-ed pursuant to Article 38 of thc Lease, 

oidci.irig L I I I  accounting and Inspection of all cicfc~idaiit’s books and r~ccords tu cslcul;itc the 

“pcrceiilagc 1-ent” and “gross sales” in accoidance with Article 38 of the I ,c:ise, ell.joiTliIIfi 

clcfcndant I h i i i  diqmsiiig 01- desti-oyiiig m y  01’ tlic rccoids I c q i i i i w i  he IO be kcpt under. Article 38 

of. thc I..ciisc, awarding plu in[ i f f  ;I money judgment againsl dcfmdant foi. m y  siiiiis fbiirid to be 

clue upoii cotnpletion of (tie accoiinti ng and reasonable attorney’s fccs, costs and clisbul-scrncnts 

;is ;I result 01. clc1cnd;int’s :illcgcd dcf:iuIt iindcr Article 38 of h e  Lease. Scc ExhibiI “A” to rlic 

molioii. 

I n  tlic iristant order to show c;iiisc, pI:iintiff movcd for ;in ordci- as follows: I )  

enjoining and restraining dcfcnd:int 43“’ Street Deli, Inc. from destroying certain documents and 

chi-ecling clcfcnclant to collcc( said rccoi-ds and rnakc thein av:iilahlc to plalntiTf, aiid iCs agcrits 
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Failiii-c to Statc a CNJSC of Action 

In de~crmining ;I motion to dismiss ;I pleading fo r  failur-e to  s t a~c  a c:lusc of aclion 

(tic cc)ui-t mirsl "accept thc l x t s  ;is allcgcd i n  the Cornplaint :is tmc. accord plainliff's the hcncfil 
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Exculliatory Clause- Article 51 (I)) of thc 1,case 

38 uf lhc Lcirsc. Articlc 5 1 (h) ,  crititlcd “Exculpory Clause,” reads ;is follows. 

I f  h e  ‘l’enanl or  any  permit[ed succcssor i n  interesl he :in individual, joint vcnlure, 
ten :in c y i t i  c u 111 1110 i i  , c o -11 art r1 crs ti i p , i i  t i  i nco rpo ILI tecl ass oc i al i o t i ,  01’ o t Iicr 
iininct,rpc7rnted :iggregale 01 inciividuals 01- a coipxiiiun, theii :inything elscwhcrc 
to the conli-ury notwitliSt:iiidirifi, L;indlord shall look  solely lo h e  I msctiold estate 
ol‘lciiant i n  thc l a n d  and Building o f  which the Demised Premises a1-e a p i t ,  or 
tlic 1mccccls tliercfroni, l’or [tic salisCaction of L ~ i ~ ~ d l o r d ’ ~  t-emedics f o r  h e  
collection of :i judgment (or otherjudiciill proccss) recliiii-ing thc p;iyment of Inoricy 
hy  ‘l’enanl i n  l h e  event of any default 01‘ hrcach by ‘l‘enant with respect t o  a n y  of [lie 
lems,  cowlants  and conditions of the Lease to be nhscrved andui- pcrfoi-rnecl by 
Tcriant, and no  other p r o p t y  or  assets of Tenant sti:ill he sirhject to Icvy, 
ex e~ 11 I i t i  o I- ~t 11 er ~ 1 1  ~ O I T C  t l i  Cri t p1’occd 11 re for t he s ii t i s f:ic ti o t i  o 1‘ La11 d I (3 id ’ s 
re mcd i e s . 

Spccific;iIIy, dcfcnclant ciles the language that tlic “Imidlord shall look solcly l o  

, ... . tlic 1,c:iscliold cstatc of Tcriant” :is :i contixtiial limitation to prevent plaintitl- l r o m  collectirig ;i 

j~tdgniciit ugaiiist tlcl‘cndan~ i n  excess ot  ttic value of cxpircd Lease. I n  otlici. words, in;isiiiuch :is 

thc cxpirccl Lcasc ;illcgcclly I ix  iio c i ~ r i m ~  value, defendant asserts [Ii;it p l a i n t i f f  would h:ivc no 

Lknnis’ Natural Mini-Mcals v 0 1 Fil‘th Ave. C‘orp., 209 ALI2rI 262 ( I  st Dcpt 1904). 

con-eul, h i s  C‘oiirt n iay  acccpt ;is lrue h : i l  clcl’enclanl cluly exei-cised its first option to renew tlic 
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[tic dcfcridaiit ’s leasehold eslute would be valuable. Even unclei- the more stringent s[anclai-d of 

CPT,R 5 32  12, (hci-e would he :I clear and rnu[erial issue u f  fac,t ;is to wlictlicr tlic clcfendant duly 

cxei-cisccl its opion 10 renew the Leasc 01‘ dcfcndant was not  entilled to ;I t-enewal option as i t  was 

i u  c1cf:iuIt of t h u  tei-ins o f  the Lcase al the time of the renewal period. After answcr-ing this 

c~uestion, h i s  ( h u r t  may dctermjric tlic applicability of Article 5 1 ( h )  of the Lease in relation t o  h c  

valurt ol‘ (tic leasehold cstatc. l’hercforc, uiiclei- eitlier standai-d of rcvicw, il coulcl not be said that 

[here I S  iio cognizable legal thcui-y foi- plaiiitiff to assert that i t  is entitled tu an ; ~ ~ t i l i i  to determine 
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which sets forth tlic I - C ~ ~ I - C ~ S  neeciecl to dctet-minc the “gr.oss s;iIcs” for the puiposcs of c;ilcula~ing 

(lie amount 01’ “percentagc rent” that del‘endant m a y  owe undci- ttw tcriiis of the Lase .  Ttiiis, il is 

(1 ui t t: c‘ I c ;I t- I ti :II 13 I ai t i  I i 1‘1‘ i s scc k i iig doc Ll1iie1i I s f1-oli1 tlt: ft.Iidiil1 I ’ s ;KCO UTI t ;it1 t s t ti ;)I 1-e I c ~ 3 t i  t ~ I I ~ C I  

iry lo tlic issilos raisccl i n  tlic action. However, [his C.’oiirt will limit thc time period of’ 

clisclosure l o  six (0)  years prior. to [he commencement 01’ h i s  action arid strike the docunicnts 

soughl i n  nurnbei~ 0 ol‘ Schcdulc “A” and the portion of numbel- 7, “including all lxickup 

i n formal i o t i  and ;iuc o 11 n tan t s ’ work papers” as being ovci-- broad. 

PI ai n t iff’s M o t ion 

P1~iiiitii.I’ seeks ill1 oi-dcr rcstr-:iiiiirig dcfctidatit fr.01~1 cleslroying ccrtain I I X O ~ ~ S  t h t  i I  

is contracluiilly ot:,lig:itcd t o  rnaintain pursuant to Arlicle 38(G) so ;IS l o  cnablc the parlies lo 

cirlciilate ~Iir “percenla~c rcn~”  hased 011 the amount of [tie clefendant’s “gross s;dcs.” Ohel- t h i l l i  

del‘encl:inl’s argiinicti~s that tlic coriipl;iint must he dismissed hasecl on h e  exculpatory clxisc of 

Ai.ticlc 5 1 (t,) discusscd above, i t  Ii;is n o t  set 1.oi.t.h ;i r-casnriablc argurncnt to oppose ;I ~onlr-acti~illy 

iniinclalccl ihligition t o  ruiriiitain said r.ccords. Thcrcfnic, this Coiiit grants the first bi-anch of 

plilil1tifl”s motion, i n  its entirety. f Inwcvcr, tlic rcmainin:, tmnchcs o l  the i i io l ion  i11-c dciiicd 

witlioiii pi-e~j~idice, wilh Icavc t o  i‘c~icw :iller- issue is joined, ;IS thc reliel‘ sought is i i i  essciicc 
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tc-) rcnew after issue is joined. Defendiint's cross-motion is denied, except thal I t i t :  su l j cc l  subpoena 

within twenly (20) days 01' nolicc of cntry of this decision and c)r-dcr. 

'I 'hc fot-egoing constitutes the dccision ancl order of this Court. Coiirlesy copies 01. 
;,'" 4 ,,, ,,:L.7? ' + V ,  + , 1 ,  .. this ckcision and c:)rcIei- havc been sent to counsel for the parties. , .. , . t ,  >,' 

Dated: New Yui-k, New Yoi-k 
.ILlflC 8. 20 12 

~. . - . .- 

J .  S. C. 
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