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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY I 

PRESENT: HON. PAUL, WROT!EN PART 7 

LUIS CASAS, By His Guirrdia'th"E3ETTY C A M $ ,  

Justice 1 

1 ?4 

Plaintlff, INDEX NO. I 151 0612004 

-against- MOTION SEQ, NQ. 01 1 

CONSOLIDATED EDISON COMPANY OF NEW YORK, 
INC., 

I 

1 

The following papers were read on thls motion by defend reargue pursuant to CPLR 2221. 

Nbtice of Motlonl Qrdei to Show C 

Answering Affidavits - Exhibits (Menio) 

Reply Affidavits - Exhibits (Memo) 

l Crosg-wotioly: n Yes 

By prior Decision and Ord 

qonsdidated and resolved the m 

umbers 008, 009 and 010. DBf 

I$d) now rnovBs1 for an order, purqumt to memf of ftpse portions Of 
" I  

the Prior Order which were resolved against , seeks an order tesolving 

the same issues in its favgr. hairltiff Luis 

pposes Con Ed's motion. 

Casas commenced the instant action to recovkr damages for the serious phySical 
I 

injuries he allegedly s tained on August 6, 7 

nopparty Nelson hlaintengnce Services (N 

Casas's complaint init 

was filed by plaintiff in 2004, and issue wqs 

I 
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year. A third-party action against Nelson was commenced and voluntarily disqontinued in 2005, , 

and a lengthy period of discgvery ensued. As stated in the Prior OPder, therewere multipie 

c ~ u r t  appearances, discovery motions and court orders. By motion, dated June 23, 2006, 

Casas moved for an order striking Con Ed’s anzwer and/qr related relief, which was resolved 

pursuant to a handwritten in-court stipulation, dated October 19, 2006. The stipulation waS so- 

ordered on October 26, 2006, by the Hon. Michael Stqlliy;nan, bkfore whom this matter was then 

pending The attorney on the instant rnotiOn is the same attornqy who represented and 

l 

negotiated on behalf of Con Ed at the conference leadip$ up 10 the so-ordered stipulation. An 

integral part of the resolution of C 

obligating Con Ed to produqe spe 

“failure to do so w/l 30 days will r 

eriod, Warning that a 

I 

While the details 01 what tr 

Clerk’s office on OctQber 31, 20 

prpsumed, the parties sought further discovery-r&ate 

quence numlbers 098, 009 an 

land April 6, $01 1,  respectively. 
I 

order confirming and declaring that: ( I )  CQn Ed’s 

f$ilure to produce the discover), 

6, and so-ordered on October 26, 2006 (October 

&on by plaintiff for an ordef striking defehdant‘s aris ted fdilures to 

uce demanded discoveq and to prdduce a witn 

had, at no time, waived or 

dtion; (3) the trig1 would only 

tions for making a motion to di is La w claims. 

t the answer had not be dr? order and declaration to the eff 
! 

[* 2]



October Order; (2) declaring the disclosure which was the subject of the Ootober 26‘h 

Order, which defendant served in February 2010, was timely, nunc 1 -  pro tunc: (3) additional 

discovery and a trial on both liability and damages; and (4) a determination that Casas is 

collaterally estopped from litigating claims for injuries arising after September 4, 2008. 

I 1 1  

In the Prior Order, this Court granted the motions and Cross-motions to the extsnt of 

declaring that Con Ed’s answer was stricken pursuant to the terms of the October 26Ih Order 

and that the trial of the action would be limited to the issue of damages. This Court also 

granted that aspect of Con Ed’s motion which sought a gummary judgment dismissal pf the 

Labor Law claims (second, third and fourth causes of action), In all dthek respect$, the motions 
I 

arld cross motioris were deniQd. 
I 

Although Con Ed now seeks tq 

I 

Order, except those w 

components to the motion. The fir 

pursuaht to the provisions set fort 

q h does not reveal that its failure to p r d u  $ I  

contumacious conduct on it9 p h ,  and 

The second is that the Court erred by fai 

at trial that his post-Septern 

qccident. 

CPLR 2221 provides, in releva 

“shall be based upon mAtters of fa 

court in determining the prior 

prior mdtibn” (CPLR 2221 [d][ 

day$ after service of a copy of ‘the ord 

entry” (CPLR 2221 [d][3]) 
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Notably absent frcim Con Ed’s motion papers is any rndicatian tbat it rhet thg statute’s I 

’ I  / I  

timeliness requirement (sde CPkR 2221 [d][3]). Notice of entry of th 

September 27, 201 1,  is dated October 3, 201 I The motion for leave to reargue, dated 

November 7, 201 1, wqs oot filed until November 22, 201 1,  well over 30 days after ndtice of 

entry. It is, therefore, appropride ts deny the instant m 

demonstrate compliance hith CPLR 2221 (dj(3) 

n based sglely on Con Ed’s failure to 

Moreover, even if tihely rnadg, Con Ed’s motioq f& leave to reargue would, 

nevertheless, be 

same issues previously argu 

568 [I st Dept 19791). Rather, 

relevant facts or misAppr&h 

v Roches.68 AD2d a 

Csn Ed assertS t 

previously argued. W 

justificgtibns and ratio 

demands and orders, 

it submitted in the Pri 

2dh Order was reqllir 

discovery until Fetlrug 

justifiable urlder the ci 

f Justice Stallm 

as meaning that the Odtob 
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vacatur of the October 26'h Order and referring to this Court the issue of @hether Cgn Ed had 

Complied with the terms ;rnd cobdrtidos Of the Octbher 2cth Order, Justice Stilllmari adtnohiSheiJ 

defendant as fallows: 

Here, there Is no cause to justify vacating the stipulation dated Octqber 19, 2906 
and so-ordered on October 2?, 2009 It cannot be said that dqfdnd4nt aqted with 
reasonable promptness under the ciycumStanbes, because defe'ndqfit's motion 
was made more thwn tht+ee y e a r s l ~ f t w t t p  n was sb-prdefed. 
Defendant-movant should not be heard) tb c that the Wnpqqbences of its 
failure to comply with the terrhs df prodiding ry were tQb hapsh, when 
movant's counsel Agreed to th&e terms, includio'g the arhqht df time to comply 
with the discovery. Faced with a mdtion to strike its answer for allegedly not 

should be excused from the 
meritorious defenseg. This a 
orders and the integrity of 04 
cannot ignore court drders 

aqsher far failure to comply wit 

to follow through. Neither the spe 

were optional, and contrary to C p t ~  E 

917 3anction for its failuf 

trike answer) wa$ self-executing 

tpe production of docume 
I 

488, 489 [1 st Dept 19961, Iv denik;d (! [ 1 9961)- 
t 

I 
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Con Ed’s effort to obtai 

arguments and its attempt ta 3 

discovery Con Ed’s suggestion that plaintiff was somehqw responsible for CQn Ed’s discovery 

ave to reargue is ba 

blame to plaintiff for 

upon its rewwdin 

gilure to produce 
1 

1 b  

failings, ignores the multiple discovery orders and motioh upon which the flggatiated penalty 

was premised, and whichl caused, the answer to be striekqh. Con Ed’s answer WAS 2 

due to one or twq lapses over a course 4f years, b d  

Con Ed fails to demonstrate how the C;ourt overlook 

applicable law by finding that Con Ed failed f~ produce the discovery on a timely basisand by 

enfgrcing the terms 

\ I 

result of a history of noncompliance. 

ant facts or misapprehended 

respect to offering evidencel at 

Workers’ Compensatiafi La 

I 

uration of his d 

$eptember 5, 2008) at theJ 

i$Sue because Auqui is II 

I 
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In addition to arguirlg that Auqui is gQdd law, Cgsas asserts that the Workers’ 

Compensation determination was 

following a hearing on November 1, 201 1, the Workers’ Compensation Board authorized 

surgical treatment for his back basbd upon injuries he sustained on August 6, 2003 (Plaintiff’s 

Opp., exhibit A). For its part, Con Ed object? to the intr 

information/argurnent was “never before rai$ed in the c 

Workers Compensation records, never befbre disclosed to defendant” (Reply Aff., 77 7, 8). 

t final, as case has kecently been reopened, and that 

I 

yction of this evidence as the 

below,17 and is based upon ,finew 

Inasmuch as Con Ed provide5 little guidance, Qthqr than repeating its prior arguments, 
I 

as to how this Court mis 

leave to reargue this gspect of the Prior 0 Cl Con Ed’s yltimate dissatisfaction 

th the ruling contained in the Pr 

solving this issue i 

that qxpressed by the First Depadm itled td seek qpprdpriate 

&fop the court’s dpterrninatiorl f and to pffer eviden 

I b Accordingly, bas .sQt forth above, it is 1 

ORDERED that the mo 

for an order, pursuant to CP 

ibn and order, dated Septe 

This constitutes the Decisi 

Check orle: u FINAL S)ISPQ$ITI 

Check if apprdprCdthr 
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