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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. PAULWOOTEN B PART 7.
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LUIS CASAS, By His Guardlan BETTY CASA$ ST T R |
Plaintiff, | © INDEXNO.  _115106/2004 -

‘-against- _  MOTIONSEQ NO. 011

CONSOLIDATED EDISON COMPANY OF NEW YORK
INC.,
De‘fend‘an:t.

. S
- - “ w‘.J I\

The following papers were. read on this motlon by. defendant to reargue pursuant to CPLR 2221
‘ | PAPERS NUMBERED

Notice of Motion/ Order to Show Cause “—‘Affldd\'rfrlts — Exhibits ..

Answerlng Afﬂdavnts — Exhlblts (Merﬂo)

Raply Aff|dav1t5 — Exhlblts (Memo)
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. the Prior Order‘whlch were~resolved agamst
the same |ssues in |ts favor Fblalntlff st C

opposes Con Ed S motlon
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- 2 "fallure to do so w/l 30 days will reeult |nrdefendant[’s]

S st

year. A third-party actron agalnst Nelson was commenced and vquntanIy dlscontlnued in 2005
‘and a lengthy period of discovery ensued As stated in- the Prior Order there were multipte ' -
court appearances, discovery motions and court orders. By motlon,‘ dated June 23, 2006,
Casas moved for an order striking Con Ed's an‘swer and/or‘rel'ated‘ relief‘ which was reeolvad

pursuant to a handwritten in-court stlpulatlon dated October 19 2006 The stlpulatlon was SO-

ordered on October 26, 2006, by the Hon Mlchael Stalltman before whom thls matter was then r

pendlng The attorney on the instant motlon is the sarne attorney who represented and

negotlated on behalf of Con Ed at the conference Ieadlng up to the so- ordered stlpulatlon An

B N .
B oo |

mtegral part of the resolutlon of Casas s mctlon was the |nclu5|on of self executlng language

‘ obllgatlng Con Ed to. produce speorﬂc dlscovery W|th|jn

pec Ctlme penod Warnmg thata

"
[RLT

er emgbtndken

"
o

" While the details of what transplred after the‘order was filed wnth the e

oy ‘r ‘_‘“\

w‘ York Oount

Clerk s office on October 31 2006 are set forth in the F’ . Order famlllarlt"‘ﬂ wrth whlch is "

t

ation; (3) the trial WOU'd only Pertalln‘to the ISSUe‘bf} aimages;
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: ‘sanCtlons for maklng a motlon to. dlsml s
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| ‘3 Order except those which vpertaln to the l’lOW-dIS’mISSGd: Lab‘or LaW-ch

' pursuant to the prov15|ons set forth in ther\@otober 26”‘ Order on the ground thét

. accident.

| ‘entry" (CPLR 2221[d][3])

October 26" Order; (2) declarrng the dlsclosure whlch was the subject of the October 26"‘

- Order, wh|ch defendant served in February 2010, was tlmely, nunc pro tunc* (3) additional

discovery and a trial on both\hablllty and damages, and (4) a ‘determmatlon that Casas is
collaterally estopped from Iitigating claims for injuries arising atterfSeptember 4, 2008.

In the Prior Order, this Court granted the motlons and croSs -motions to the extent of
declarlng that Con Ed $ answer was. strlcken pur5uant to the terms of the October :26th Order

and that the trial of the action vvould be Ilmrted to the issue of damages This Court also

granted that aspect of Con Ed s motion WhICh sought a summary Judgment dlsmlssal of the

Labor Law clalms (second th|rd and fourth causes of actlon) In all Other respects the motlons :

andcrossmotlonsweredenled ‘ _“‘ S - ] o R

Although Con Ed now seeks to reargue every aspect of the rnotlons underlylng;the F’I'IOI"

B
"“ fe '”‘l“\

S components to the motlon The flrst is that thls Court erred rn strllilng Con Ed s answer

the recordr

¥ ! «‘

2 .-udoes not reveal that |ts fallure to. produce the dlscovery W|th|n 30 days-‘ onshtuted w"IIf-'I:and

CPLR 2221 provides, in relevant partt that a motlon for Ieave to reargue a prlor motlon ‘

'l
. rtr .“"
wore

“shall be based upon matters of faot or Iaw allegedly overlooked or m|sapprehended by the -

e
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Notably absent fr0m Con Ed s motlon papers s any lndlcatlon that |t rhet the statute S

t*t““ tt :.t.-“

: tlmellness reqwrement (see CPLR 2221 [d][3]) Notlce of entry of the Pnor Order dated

September 27, 2011, is dated October 3, 2011. The motion for Ieave to reargue dated
November 7, 2011, was not f|Ied unt|I November 22, 2011 well over 30 days after notlce of

entry. ltis, therefore, appropnate to deny the Instant motlon‘ based solely on Con Ed s fallure to

| ‘demonstrate compllance wuth CPLR 2221 (d)( )

Moreover, even' |f tlmely made, Con Ed s motlon for Ieave to reargue would

‘nevertheless be denled It |s weII settled that a motlon to reargue is not a means by whlchuan

unsuccessful party can obtam a second opportunlty to argue the |ssues prewously deolded"nor :

tt 4 4
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vacatur of the October 26‘“ Order and refernng to this Court the i lssue of whether Con Ed had
complied with the terms and” condltIOnS of the Octcbber 26‘“ ‘Order, Justidé Stallman admohlshed

defendant as follows:

Here, there is no cause to justify vacating the stipulation dated October 19, 2006 -
and so-ordered on October 26, 2009 It cannot be said that’ defendant acted with
reasonable promptness under the: mrcumStanCes because defendant s motion
was made more than-three years 'after the. stlputatlon was s0- ordered.,
Defendant-movant should not be- helard to complarn that the conseqUences of its
failure to comply with the: terrhs df prO\hdmg dlscovery were too harsh when"
movant's counsel agreed to those terms, mcludlng the amqunt Of tlme to comply
with the discovery. Faced with'a mation to strike its answer for allegedly not
having complied with discovery,- defendant bargamed for-and accepted a .
conditional order striking its. answer In sur‘n defendant esSentlaIIy argues that it
should be excdsed*from the conge ! jq;uence of any noncomphance because it has
meritorious-défénsés.” This- arg, ment.is- unavalllng "lf the cre _b|||ty of colrt"
orders and the' mtegrlty of ourj “dl "system are 1o be mamta ed, a Iltlgant

Pfeffer 94 ‘Nvé i 18__‘ 123
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depqsmon constltute[s]‘ pre¢|s
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“arguments and its attempt to shlft blame to platntlff for |ts fallure tor produoe prevlously ordered

Con Ed s effort to obtaln leave to reargue is based upon its rewordlng of |ts prlor |

1
' n
1

discovery. Con Ed's suggestion that plaintiff was somehow responsible for: Con Ed S dlSCOVBI'y

failings, ignores the multtple dlscovery orders and motloh upon which the negottated penalty S e

was premised, and whlch caused the answer to be stnt:keh Con Ed's answer was strlcken not

: due to one or two lapses over a course of years but as the‘result of a hlstory of noncompllanoe :

tn“

‘ Con Ed fails to demonstrate how the' Qourt overlooked rele\(ant facts or mlsapprehended .

appllcable law by frndrng that Con Ed falled to produce the d|scovery ona tlmely ba5|s‘ and by




mformatlon/argument was “never before ralsed |n the court betow and is based upon “new

‘as to how this Court mlsapprehended ertherthe facts or the Iaw on thls issue, the motlon for ‘

orhresolvmg thls rssue in rts favor If énd whe‘ he‘Cou' of.

In addition to arguing that Augui is good law, Cefsas asserts that the Workers’ . o

Compensation determin‘at‘ion‘:was‘r,nfo'tff.i‘nal_;_._as“h,i‘sr‘,s:ase'htasufretqeri_ﬂy..b_een reopened; andthat - e

following a hearing on November 1, 2011, the Workers’' Compensation Board authorized

surgical treatment for his back based u‘pon injuries he susteined on August 6, 2003 (Plaintiff's

Opp. exhibit A). For its part, Con Ed objecte to the mtroduotron of this evrdenoe as the

Workers Compensatlon records never before dlsclosed to defendant" (Reply Aff., 111 7, 8).

Inasmuch as Con Ed provrdes Ilttle guldance other than repeatmg its prior arguments
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