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- - -. .- - SCANNED ON 612512012- 

SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

JOAN WI. KENNE~' PRESENT: J.S.C. 
Justice 

Index Number . 104289/2010 
SUTTON APARTMENTS GORP. 

BRADHURST 100 DEVELOPMENT LLC 
SEQUENCE NUMBER : 005 
DISMISS 

vs. 

PART i '5 

A. C'.L. I .  

I. CHECK ONE: ..................................................................... 
2. CHECK AS APPROPRIATE: ........................... MOTION IS: 0 GRANTED 0 DENIED 17 GRANTED IN PART 0 OTHER 
3. CHECK IF APPROPRIATE: ................................................ 

0 CASE DISPOSED 

n SETTLE ORDER 

Av NON-FINAL DISPOSITION 

SUBMIT ORDER 

DO NOT POST 0 FIDUCIARY APPOINTMENT 0 REFERENCE 

The followlng papers, numbered 1 to , were read on thls motlon tolfor 

Notice of MotlonlOrder to Show Cause - Affldavlts - Exhlblts 

Anewering Affidavits - Exhibits 

~ ' h A 1  X i t J / , P  

I No($). 7 

I NO(8). 
3' 

Replylng Affldavlts I No(@. '7 )O 
17 cap  f$f- t I S l C '  ' j  I 4fd / i -/3 J 

Upon the foregolng papem, it 1s ordered that this motion Is 

, J.S.C. 
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SUPREME COIJKT OF TJJE STATE 01.' NEW YOHK 
COUN'1'Y OF NEW YOHI<: PAR'1' 8 

SUTTON APARTMENTS CORPORATION, 
- - - - - x  - - - - - - - - - - - - - - - - - - _ _ _ - _ _  

P l a i n t  1 EL, 

ayari nst .-  

DRADHURST 10 0 TIEVELOPMENT LLC , 
DUVERNAY + BROOKS, LLC:, J O N 1  BROOKS, 

BARNHRR?', MARK DAMBLY , MllGNUSSON 
ARCHITECTURE AND PLANNING P C ,  and 
WEST MANOR CONSTRUCTION CORP., 

PENNROSE P R O P E R T I E S ,  L I JC ,  RTCHARU 

Defendant:;.  
.- x 

JOAN M. KENNEY, J. : 

DECISION & ORDER 
Index No.: 104289/10 

J&IN 25 2011 

In motion scquciicc ~iuriibei. (107, deTendalits Diivcriiay & Brooks, LLC and Joni Brooks 

(togelher, lhe Brooks dcfciiclants) [member of the spoiisorl IIlovc, ptn*stlnnt tc) CPLR 321 1 (a) ( I ) ,  (2) 

arid (7) 2nd CI'LIt 30 16 (131, to dismiss the ~oinplaiiit as asserted against 11icrn. 

I n  iiiotion scqucnce number O O X ,  dei'ciidants lIrnd1iw.s.t 100 De\ielopiiicn( I,T,C (Rradhurst) [the 

sponsor] and Perinrose I'ropcrtics, I .I,(: (Perinrose) [inanaging rneiiibcr of  the sponsor] (together, tlic 

13rctdhurst defcndaiits) move, pursuanl l o  C:PI,R 321 1 (a) ( I ) ,  (3) and (7) and CPLR 3016 (b), to 

This inntion was iiiitially graritcd on dciiult by this court (711 .January 24, 20 12, but lhat 1 

order was subscquenlly vacatcd by this court on .Ian~iary 26, 20 12, The original motion, dated 
Ianuary 24, 201 2, was incorrcctly filed with the Clcrlc 011 January 30, 20 12. 
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d i s 11 1 is s t 11 c c c) in 13 I ai 11 t ;IS ;is s er led agai 11 s ( 11 c II 1. 

In motion ,sequence numbcr 009, dcfridant ~ e s i  h/lanor ~ n n s t r u c t i o ~ ~  C:c:,rp. (Micst Manor) 

(construction managcr iiw the building conversion] 1iicIvcs, pursuant to Cl’T-,l? 32 1 1 (a.) ( 7 ) ,  to  dismiss 

the eleventh, iwelfh and thir-tecnth catism ofactjot1 as rlsserted agp~is t  1 1  arid to deny I~laiiitiff‘rccovel-31 

h 1 -  any damages oi.itsidc of thc Iicsideiitial IJnit.  

. .  

E’AC‘I’IIAL BACKGR<!-UN) 

‘l’his is ;in action brought by thc owner 01‘ the residential u n i t  i n  the Suttnn C~c.~ndoniiiiitini 

located at 102 Sradliurst  Avciiiic i n  New York City, allegiI1g that tlic corditions i n  tlic building, a h  

its conversion to  condominiuiiis, did iiot correspond to thc reprcsel1tntions and prcmiiscs set li7rtIi in 

the or‘reri11g ~ I a i i . ~  ‘~’Iic cnmpIaint asscrts ~ iumeraus  c~)iic~itioiis that pIaintiK contends arc d e k t s .  

llct‘cndmts maintain tha t  ;aiy purporled “deiects” are construction d a t e d  in  nature. 

T l ~ c  complaint alleges 15 caiises of action: ( 1  j brcac+ o f  contract against Bradliurst; (2) 

negligence against Bradliurst, thc Brooks def‘ciidants, Pennrose, Darnhart and Daiiibly (collectively, 

the Sponsor IleTendants); (3) fraud @list thc Sponsor Derbridallts; (4) negligent riiisreprcseritatiori 

against the Sponsor Defendants; (5) negligeuce Ligaiiist M:jgnusson; (6) fraud against M ~ ~ I ~ L I S S O I I ;  (7) 

ncgligcnl misreprescnt,ztioii against Magnusson; (8) breach of  contract against M ~ i g i i ~ i s ~ ~ i ;  (9) unjust 

enrjchmcnt agaiiist M ; i g ~ i i i ~ ~ i i ;  ( I  0) profcssional malprxtice ngaiiisl Magniissnii; ( 1  I )  iiegligeiicc 

against West Manor; ( 1  2) breach orconlract against West Manor; ( I  3) tlli,just enriclirnent agaiiist West 

Manor; (14) violalioii ofNcw York  C;ene~.al t3iisiiiess La\v (C;BL) $ 4  349 and 3.50 against the Sponsor 

Defendants and  Mapusson;  and  ( IS) rmldillent translcrs agairist the S p o ~ ~ s o r  1~)efciidants. 

Magnusson argues (Motinn Sequence 00s) tha l  plaiiitiffniay not riiaintain the 6“’ and 7‘” causes 

2 The biiildjiig was converted LO a concl-op. Plaiii~i (.[. [brmcd 3s a coopcrative corporation 
and became the owner of tlic “Residen~ial Unil.” IJ i i i t  purchasers buy shares fro171 plair~tiK 
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liiiijted liability cc)mpany simply because slic is a member oftlic coiiipmy. 

According to tlic ofi’ering plan: 

.: - I-hc issLiitn.ce o f a  Certificate of Occupancy covcriiig the Building shall tx 
dccmed presumptive evidence that the Building, its appurtenances and all of 
the Apartments in the Residential Unit have been completed substantially i n  
accordance with the Oficriiig Plan and tlic Plans with Specifications. ... 
sponsor will not bc respcirisil7le Cor any defect in coiistructioii iftlie work and 
iiiatel-ials are i n  substantial compliance with tllc Plans aiid Specifications.” 
Motion, Ex. D. 

The SpUKlSor, Bradliurst, coiitciids (Motion Scyuence 008) that plaintiff. failed to rebut this 

offering plan, lhe sponsor is not obligated to corrcct :in)/ conditions which arc not  in violation of‘aiiy 

huilding codcs so long as those condil.ioiis arc “ins~ibstaiitia~,” nradtiurst itvcrs that all oftlic dcfecf.s 

discretion” of the geiicrnl cnntractor (West Manor) o r  its architect (Magnusson). I d  

West Manor claims (Motion Sequcncc 009) that pIairitil‘i7s C ~ I J S ~ :  of‘action for. ncgligence must 
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offering o f t h e  condoniiniuiii units aiici plaintiff Iias standi~jg to suc rOr dcfccts in tlic conmon a m  

siiice tlic clefkcts rcducc the vdLic ofthe individual units, 

A I I c) f th c im ov i n g d c fc 11 clan t s , \vi t h th c ex ccpt i 011 of th c I3 rad 11 11 1's t clc fc 11 d a n t s , 11 avc s u bin i ttcd 

replies to plaintiff's opposition, I-citerating the original arguments in the moving papers. 

i>1SZ1;33lC)N 

CI'LR 32 1 I (a), "Motjon to dismiss cause o f  action," statcs that: "InJ party II?L?Y IIIOVC h 

judgment disiiiissiiig onc or more causes of action asscrtcd against him oii the ground that: 

(I,) a clcfciise is founded u p o n  docuineiitaiy evidence; 01' 

(2) the court has 1101 $urisdiction o f  the subject 
matter of the  c,tiiise of'action; or 
(3) the party asserting tlic C ~ L I S C  ol'actioii has not 
legal capacity to sue; or 
(7) the pleading hils tn state a cause of action; ... ," 
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"A purchaser ofa  condominium apai-tment may i io t  briiig a claim lijr coiiiimon- 
law fraud against thc building's sponsor when tlic fraud is prcdicatcd solely on 
alleged nialei-jal omissions Ii'0171 thc ofcri1lg plan amendments ~nandatcd by the 
Martin Act (General Dusiriess Law art 23-A) and tlic Attoriiey Gcneral 's 
iinplemeiiting regulations ( 1  3 NYCR R part 20)." 
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as asserted againsf tlic iiidividual defendants, is granted. A mciiiber o ra  liiiiiled liability conipaiiy mny 

bc licld individually liable for tlic acts or (he c o n ~ p a ~ i y  011ly by application (.)(‘the doctrine of piercing 

the corporate veil where the: 

“...‘plaiiitil-T inus1 iillcgc facts that, if proved, jiidicate that the sliarcholder 
exercised coriiplctc doininion and control over the corporation [or JLI,C] aiid 
nbused the pi-ivilegi: C J ~  cloirig busiiiess in the corporate [OI- LLC] I2)i-m to 
perpetratc a wrong or injustice’ I intcnial citation omitted].” 

Graiiiinrs,~ v LockwrioilA.v.vocialcs, LLC’, 2012 WI, 169941, * I ,  2012 N Y  A p p  Lliv lcxis 37613. *3-4, 

was acting in a reprcseiitativc capacity. tiowevcr, that case ii~voIveti ;I claim for 13rcach of liduciary 

d e fen d a 11 ts ’ 111 c7 t i (3 11 (111 ( ) t i  on 5 eq ilence 17 LI in bel- 0 0 7) a11 d th c a 1’1 111 art a 11 d 1.1 a I i i  b 1 y mot i o 11 ( 111 o 1 i (3 11 

sequence nmibcl- 006) scckiiig to dismiss this cause of action Tor negligent misrept-cscntatic,ri is 
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plaititiff fiiiled 10 nrticiilatc facts t u  support this c a ~ ~ s e  of action against tIic individual delndaiits. 

to the I I “’ cause of action, infru. That branch of Magnusson’s motion (,motioii sequence nuiiiber 005) 

seeking lo disiiiiss this causc of‘xtioli fol- fri.aud as asscrtcd against, i t  is granted. 

above and found not  to be pcrsuasive. I I c n ~ e ,  ille court intist determine whctlier t lie coniplaint 

sufficiently establishes thc clcinents o T  common-1a.w fraud as asscrtcd against Magnwmi  

concealment of a material fact, Fdsily, scicnter c)11 the part (oftlie wrongdoer, justifiable reliaiicc a i d  

resulting i~i~jnry.” I kmhrck  1, 220 Centyo1 Pa1-k L5’~~./th, LM:, 33 AD3d 491, 492 ( I  ’‘ Dcpt 2006). 

Further, the caiise of action must cstablish a “particuIariLed faactual asscrtion which supports thc 

arc insii~licient to sustain a clniln 01‘ f i m d ,  pursuant to CPLR 30 I h ( 1 ) )  

cause of action fior negligcnt misrepresciitation as asscrted agaiiist i t  is grantcd 

“ I t  1in.s long bcen Ilie law ii i  Ncw York that a plaintiff i n  a11 action for negligcnt 
111 i srcprcscn la t i o 11 111 11s t show ei the r p r i vi I y of co 17 tract bet ween t t i  e p I ai 11 tiff and 
thc dcfcndarit or a relationship ‘so closc as to approach that of.privity’ [iiiteriial 
citation omitl-letl],” 

[ P]lnintiffT has] iiot sui-ficicntly alleged that [it was] a ‘known party c)r partics 
[to tlic contract]’ . .  , Whilc [Magiitisson] knew in gciicl-nl that prospective 
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piirchascrs ofapartments would rely (311 thc offcriiig p l q  there is: no indication 
that i t  kncw [this plaiiitiff~J would be among thcri~. or indced that LMagnuss(>n] 
kncw o r  had the iiieaiis of  hiowing of plaintil‘fl’s 1 existence whcn i t  111acle tlw 
staterncnts Tor wliicli it is hcirig sued [internal citation omitted].” 

b r e x h  of contract as asserted against it is granted for the rcasoiis enunciated with respccl 10 the 12”’ 

cause of action, i/?fiu, 

Magiiusson, Howevcr, thc cxisknce o f  a valid contract bars ;1 cause of action in quantum i2-icruil. 

to sustain this c m w  of’iwtiori, ;is discusscd above with respect to tlic 7t1’ c ;~ isc  o r  a.ction. 

negligence appearing i n  the coinplaint based on defects in the consti*uction ol‘the condoniiiiitini, which 
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agrcemenls 

dismiss the 14‘” cauw o r  x i i o n  ;IS asserted against theni, is grantcd. 

“The threshold under section 3411 i.equires ;dlegatioiis that tlic dehidat1ts’ 
practices h a w  ,z broad impact on consuiiicrs at large. ICllearly not cogIiizahIc 
LIII de I‘ t h e statute are I arge, 13 r i vat e, si ri  g I e - s I1 () t contract I i i i  I t IYI 11 sac: t i (3 17 I-s] , 
Scctioii ;40 was intended Lasj a coI1suIiicr p r o t e c h  statutc, so Lpjrivatc 
transa~tions witli(-)Lil rami fications for the pi.iI?lic at lai-gc are not the proper 
sub-ject of’(such1 a claim [internal quotation miirks alld citations onlitled].” 

111 thc instant action, plaintiff failed to allege “:I Liniqiie set ofcirc~~nistances  who’sc reincdy is 

not already nvailablc to the Attorney-(;encr.al rintenial quotation niarks and citations ornittcd].” 
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W .loan M. Keiiney, .I.S.C. 
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