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SUPREME COURT OF THE STATE OF NEW YORK 
IAS PART XXI - COUNTY OF SUFFOLK 

I’ RE S EN T : 
HON. JEFFREY ARLEN SPINNER 

Justice of the Supreme Court 

MARY ANN McCAFFREY, HOLLY WHITMORE 
and STEVEN THOMAS, INDEX NO.: 

For a Judgment pursuant to Article 78 of 
the Civil Practice Law and Rules 

Petitioners, MTN SEQ NO:  
ORlC MTN DATE: 

MTN SEQ NO:  
ORIG MTN DATE: 

MTN SEQ NO:  
ORlC MTN DATE: 

FINAL MTN DATE: 

- against - 

PLANNING BOARD OF THE TOWN OF EAST 
HAMPTON and 55 WAINSCOTT HOLLOW ROAD 
LLC, 

ResDoiidents. 

2010-10491 
00 1 -CASE DISP 
04/23 / 1 0 

002-CASE DlSP 
04/23/10 

003-CASE DlSP 
0 4 / 2 3  I O  

0412511 2 

UPON the following papers numbered 1-8 read on the Petition: 
Petition [ O O l ]  (Paper 1); 
Respondent BOARD’S Cross-Motion [002] (Papers 2-3 ); 
Respondent WAINSCOTT’s Motion [003] and supporting papers (Papers 4-5); 
Petitioners* Opposition (Paper 6); 
Respondent WAINSCOTT’s Reply (Paper 7); 
Petitioners’ Sur-Reply (Paper 8) 

it is. 

ORDERED, that Petitioners’ application is hereby denied and Respondents’ applications are 
hcreby granted to the extent set forth herein below. 

Petitioners move this Court [ O O l ]  for an Order aiiiiulling, reversing and vacating 1 he 
determinations made by the Respondent BOARD pursuant to the New York State Environmentid 
Quality Review Act rules and regulations. 

Respondent BOARD niovcs 10021 for an Order disniissiig the Pi:tition 011 the grounds that ( 1 )  
the Petition is barred by the applicable statute of limitaticins: and [2) even if timely. the Petition 
Ibils to  state a cause of action under SEQRA. 

I<espondent WAINSCOTT moves this Court 10031 for an Order dismissing the Petition on Ihe 
grounds that ( 1 )  the proceeding is time barred by the applicable statute of  limitations: and (2 )  Il-ie 
Petition fails to state a cognizable claim for relief iinder S IQKA.  

f*’or the piirposes of clarity and information only. the Ccurt herel7y incorporates herein the f u l l  
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records of a prior proceeding regarding this matter. captioned Ivl the Mc(ttei- of the Applicution of 
55 W u i t i s L o t t  Hollow LLC v Pluming Bourd of the Tobm of East Hciinpton. Index No: 2009- 
49444. including all submissions made and decisions renc ered in said matters. 

Petitioner5 allege they are owners of parcels of land that either abut or are i n  close proximity to 
the parcel owned by Respondent WAINSCOTT ("subject parcel”or ‘.parcel”) and wlth an 
address of 55 Wainscott Hoilow Road. Hamlet of Wainscott. Town of East Hatnpton. County of 
Suffolk. State of New York, said parcel consisting of a total lot area of 1,740.41 6 square feet. or 
approximately 40 acres, and designated on the Suffolk County Tax Map as parcel nunibercd 
300-197-4-2.1. The northeastern portion of the subject parcel is adjacent to a liigher-density 
residential development of relatively small parcels fr3nting c n Sayres Path (“Sayres Path 
development”), while tlie southwestern portion along Wainscot Hollow Road was improwd 
with numerous residential and agricultural structures. some of which having been demolished. 

? _  Ilie remainder of the subject parcel consists of vacant agric:ultural lands of prime soils, 
connected on both its northwestern and southeastern sides to other vacant agricultural lands, 
such that the centralhorthern vacant portion of the subject parcel forins part of a larger tract of 
vacant agricultural lands that runs in a generally northwest-to-southeast direction, in the area 
between Wainscott Hollow Road and Sayres Path. The subject parcel is zoned A5 for residential 
use. and located in the Agricultural Overlay District. 

Prior to May 6, 2005, the bulk of the parcel was located in the “A;!” Residential zoning district of 
tlie Town of East Hampton (“Town”), which required a miiiimum of 84,000 square feet 
(approximately 2 acres) of lot area for each single-family residential building lot. On May 6. 
2005, the Town Board adopted a new Comprehensive Plan and zoning code amendments. 
resulting i n  “upzoning” of the parcel to”A5” Residence District, which requires a minimum of  
200.000 square feet (approximately five acres) of lot area for each residential building lot. 

In addition to the upzoning of the subject parcel, the 2005 Comprehensive Plan and zoning code 
amendments also upzoned tlie other properties. to the iioi.tIiwest and southeast of the parcel, that 
form the contiguous tract of vacant agricultural lands, as described above. 

I’nlil<c tlie sul?ject parcel and the other vacant agricultural lands that were upzoned. the 
properties in tlie Sayres Path development were left unclianged and subject to their prior high- 
densit! residential district designations of “A” and “El t ’  Residence Districts. requiring only 
40.000 square feet (less than one acre) and 20,000 square feet (less than a half-acre) of‘ lot area, 
respecti\rely. for each single-family building lot. 

Three years later, in  2008. i n  response to a proliferation of large houses being constructcd i n  I h t  
Hanipton. \vliich was claimed to negatively affect neighbors a:id tlic visual character of’ the 
ncighboi.lioc,ds. the ‘l’own Board adopted a zoning code cliange setting niaxini i~ni  “gross floor 
area” limits l‘or single-family residences in  proportion to the size of  the lot. and thereby assuriiig 
t h a t  IICLV construction would be more compatible witli the scale and character 01’ csistiiig 
tle\.elopment. 
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Accordingly. Local Law No. 12 of 2008 added a subsection 10 to 255-1 1-67(A)( 10) of the 
Town Code. which provides. infer- ulia, that “[TJhe gror I floor urzu of u single-j~riiiilj~ residence 
m i )  no1 esccetl 12% of the lot rireu plire I, 600 , q i i c r r ~ ~  f w t ,  ” up to a maximum of 20,000 square 
feet (“,Yut\i ith\tunding m y  prior. pi-ovisiori to the C O M ~ I  u q  ~ t i o  ,ingle-furiiilj r~e.~i~le11ce riiciy 

eic cetl20,OOO cqiiu~.e feet ”1 

On February 15, 2008, Wainscott submitted an appl [cation fbr site plan approval to the 
Respondent Board, pursuant to $255-6-30(A)(6) of the Town Code, because the pro,ject 
imolvcd “a parcel having a lot area of 10 acres or more and located wholly or partly within the 
Agricul tural Over1 ay District. ’’ 

The -1 own Code established six Overlay Districts to apply uniform land use regulations to 
specific categories of land sharing certain important characteristic 3 .  to reasonably control and, i o  
the extent possible. to prevent the unnecessary loss of those currently open lands within the 
Iown containing large and contiguous areas of prime agricultural soils According to the Town 
Code, the Board’s role was to ensure that 70% of the pxcel’s prime soils were still preserved 
upon the approval of Respondent Wainscott’s site plan application. The Wainscott application 
proposed demolition and removal of all existing structures, anc the construction of a 14,566 
square foot single-family home with an attached garage. a tennis court, a pool, and a 160 square- 
foot pool house with porch. 

LJnder the proposal. the total building lot coverage would be reduced, due to the demolition of 
the existing structures, with the new structures grouped along the Wainscott Hollou Road 
portion of the parcel, leaving the remainder of the property as vacant agricultural lands. As a 
result, the proposed structures would comprise less tlotal area of the subject parcel aloiig 
Wainscott Hollow Road as conipared to the more scattered existing structures, creating a wider 
expanse of public views from Wainscott Hollow Road of the vacant agricultural lands reinainmg 
on the parcel. 

In its Site Plan Initial Evaluation, dated February 20, 20C18. the Planning Department 
charactcrized the subject parcel as contained within thc Town (?oniniunit~ Preservation Fund 
List. Recommended Scenic Area of Statewide Significance, Vcw York State Agricultural 
District. and TO\~II ’S  Agl-icult~iral Overlay District 
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On March 5 .  2008. the Board held its first public work session on Wainscott’s application. 
during which the Board and Wainscott’s attorne)‘ agrezd to relocate the proposed residence 
tom ard the southeast corner the property. Some of the Board members inquired nhetlier tlie 
Boml could direct Waiiiscott to reduce the bize of the proposed duelling It \ \as concluded that 
the m e  of the prqject was of no consequence to the site plan rekieu pending before the Boaid 
because. being less than 20,000 square feet requirement. or even less that 15.000 square feet. it 
complied M i th  restrictions contained in the Town Code. 

I he Board members also expressed a desire to review the actual plans for a subdivision of Ihe 
parcel before deciding the outcome of Wainscott’s application. Wainscott’s attorney, however, 
informed the Board that there was no finalized/existing developrnent plan for the parcel. other 
than the application for a single family residence currently under rcview. 

While the Board acltnowledged that none of the existing buildings, for which Waiiiscott held 
valid demolition permits, were officially declared historic, and their preservation was not part of 
Wainscott’s application, it nevertheless proposed that Wainscott attempt to retain the Edward’s 
I-Iouse, requesting that a local historian opine as to its historic value. Waiiiscott was amenable lo 
that request. 

By letter dated March 6. 2008, the Board informed Wainscott that, inter aliu, it assumed the lead 
agenc) status pursuant to SEQRA, and that it would prefer the location of the proposed residence 
to be moved further south and away from the agricultural soils. The letter did not contain an j  
objections or comments regarding the size of the proposelcl structures, nor did it request a plan of 
a future subdivision as a pre-condition to the continuation or approval of the pending site plan 
rcvien . Wainscott complied with the Board’s request and relocated the proposed house toward 
the southeast corner of the property. In addition to moving the proposed structures, Wainscott 
also grouped the accessory structures, placing them directly behind the dwelling, minimizing 
impact on l’ista of the agricultural lands. 

1 he lieu location of the proposed residence was approwd bj t hc  Board during its Jul j  0- 2008 
\\ orL session, without objection, wherein Robert Schaefl’er. a Board member, reniarl<cd that lie 
L\ as satisfied with its new location. stating: ‘‘1 L I I ~  quite h ~ p p j ~  ho- s lhc. 1~111ldi1ig 1 1 ~ s  heen I I I O I ~ L ‘ C I  
fIir/het, /hi< 11 L I J J  10hich M I O  hmv reyiterted.” 

Folio\\ ing the work session. by letter dated J u l y  I O .  2008, the EIoard requested that Wainscott 
\libinit I-evised drainage and grading plans. and a plan to control ‘;torn1 \\ater runoff‘ for the new 
location. U’ainscott satisfactorily complied bi th  all requests. 134 letter dated September 1 1 .  
2 0 0 9. t h L‘ cons u 1 ti n g engineer 1i ired to review Wainscot t ’ s app 1 i c at i o i i  informed t lie 13 o ~ i r  d t 11 ,it 

M ainscott’s site and drainage plans were acceptable. 

After e\ aluating the ne\\ location or  the proposed residence and the receipt of’ the cngincer’s 
report. the Planning Department advised the Board in  its September 12. 2008 Meniorandum t h t  
the ne\i location of the proposed residence would not prevent a future subdivision fiom 
preserving tlie 709’0 of prime agricultural soils on the parcel required by the Town Code, and that 
‘IS ;I result. no significant negative impact to the agricultural resources of  tlie parcel \ \as 
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During the following 14 months of review. the Board reniained satisfied u it11 the proposed 
residence being sited in the southeast corner of the parcel, as they had requested. and with wh[ch 
Wainscott had complied. The Board also continued discussing wiih Wainscott the feasibility aiid 
legal implications of their suggestion of leaving the Edw,ird’s House in its present location, and 
the preservation of the exiting trees along Wainscott Hollow Road 

Some of the owners of the adjacent parcels requested thzt the Board order Waiiiscott to remove 
the trees it had recently planted along the property line abutting the Sayres Path development, 
because they effectively blocked their farm views/private vista of Wainscott’s farmland, which 
they have been enjoying for many years. The Board declined the request, stating that there was 
IIO legislation, local or state, preventing the planting of trees on a private residential lot in an 
agricultural district, and that tlie trees planted by Wainscott only affected private vista. as 
opposed to public vista, tlie latter being defined as pertaining to or affecting a population or a 
coininunity as a whole, and thereby afforded greater proteztion. 

By memoranduin dated January 26, 2009, the Planning Department advised the Board that 
Wainscott’s application was a Type I1 Action under SECRA, and that a lead agency declaration 
from the Board was not required; that, according to tlie soil map subniitted by Wainscott, the 
percentage of agricultural soils on the property that would remain undeveloped. constituting3 
“90% of the eyi  Ttrng prime ugrrcirlturcil soils ’ I ,  aiid further that, under those circumstances. ”un 
open \price \iihdiivsion could \till he designed i ~ ~ r t h  (he requiim/ 70% (of j m m e  roil) re,eri’ccl 
~ii‘ec~ ” The Planning Uepartnient also recommended that the Board review the annexed survey 
of the subject parcel. and “decide whether the locution ufid of the ctirrentlj yroposed singl,?- 
fciiiirlj! re\idence u~ould necesJurily yrcclzrde [in uppropi”iatcly de 5 igned open-spuce \iihdivi$ion 
f r o117  heingplcinned fo i .  this lot [ i t CI fiitiiw dute.” (empliasis added) 

As to the Edward’s HOLM, tlie Planning Department noted that the conversion of the I’dward’s 
I louse into an accessory structure was not feasible. aiid that the two remaining options for 
Wainscott were either to request a variance from the Zon ng Board of- Appeals or to re-locate tlie 
structure to another site The Board has subsequently adopted the Type I 1  classification tbr 
Petitioner’s application during its February 4, 2009 ~ ‘ o r k  wssion. 

I hroughout the pendency of the application. the I3oard hilt< receiL ed niumcrous written 
submissions from members of the public opposing the granting of the application. I,ikewise, 
during the public hearing held on August 19. 2009. nicljt of. thc comments received from tlic 
public \\ere in opposition to the project. 

1 lie m,ijority o f  the coniiiiciits reflected the clcrirc to ha\ 2 thc 13oai-d conduct a full 
c‘n\w-onmentaI revieu under SEQRA of an open s p x e  subd it ision, u hich would includc 
clustercd. smallcr lots The Court notes that. pursuant to the ’lo\\ 11 Code. this \coiild in\  ol\ c the 
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clustering of’ approximately eight (8) residences, and that the clustering of more than 8. and/or 
smaller lots, would be a violation of the Town Code. 

I lie opposition alleged that any development of the subject paicel may directly or indirectly 
degrade the prime agricultural soils (which, the Court nc tes. they failed to substantiate). stating 
that i t  woiild necessitate a Type I Action. and likewise. any alteration of the Edward’s House 
nould also constitute a Type I Action, since the structurz had a local historic significance. 1 he 
Court notes that as the Edward‘s H O L I S ~  has no such official designation. this cannot be the case, 
and no such requirement could be so imposed. 

Another issue raised by the opposition was that of seginentation under SEQRA. Because the 
issue of how to subdivide the subject parcel has been jieqiiently discussed during the review 
process. the Board was urged to stop reviewing the pending application, and to require Wainscott 
to submit a formal open space subdivision of the parcel. in order to avoid the approval process 
by taking a piecemeal approach, leading to segmentatim. The Court notes that the Board’s 
determination that a 70% reserved area could later be accomplished during a subdivision had 
already addressed this concern, negating any possible claim of segmentation. 

Some members of the opposition also emphasized the incongruity of the size of the proposed 
residence, and the resultant parcel on which it would be situated in case of subdivision, with the 
general size of the majority of existing residences and lots wil hin the Wainscott area. ’They 
opposed Wainscott’s application because its approval would allezedly result in estate-style lots 
upon a future subdivision, which would be incompatible with much sinaller neighboring 
properties. The Court notes the of the proposed residence being in compliance with the 
Town Zoning Code. as amended, said alleged incongruily was therefore being a product of the 
evistiiig statute. atid legal as proposed. 

Describing the Board’s goal as maiiitainiiig consistency with previous farinland developments LII 

the area, the opposition urged the Board not to approle any prqject which may intrinsically 
require the creation of large lots, but, instead. to ensure that a fi ture subdivision would follow 
the pretrious ones, not oiily in terms of meeting reserved area requirements, but also in terms of 
mirroring the general size of the lots therein and the general size of lots within the Wainsccltt 
area, a11 in contravention of the zoning enacted by the I own of llast I iampton Town Board, ~n 
liict. and therefore in violation of Wainscott’s laiid use rights. 

In a post-hearing memorandum, dated Septembcr I 5.  2009. thc Board responded to tlic 
csiiimcnts received fi-om the inembcrs of the public. 
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The Planning Department reminded the Board that "the ~ c r l u r e  of [hi\ project (conrtrirctroii o,f ( i  

single-firniilj~ re 5 itkwce) clrcrrly places it ii'itlyin SEQR4 5 q p e  I1 ' '  

Addressing the opposition's recommeiidation to compel Waiiixott to submit a formal plan for 
subdivision, the Planning Department fiirther reminded the Board that the pending site plan 
revieu "i~cprc~cnts LI Type 11 Action und that the Boctrd ct imot  lcycilly i.ryirire the rqq?licunts l o  
5iihiiiit LI ,iihdri'rsion trppliccition ul this time.'' 

As to the Edward's House, the Planning Board pointed out that the Board had little recourse with 
which to preserve it, since the building is not formally recognized by Town. State or Federal 
governments as historically significant, and Wainscott currently holds a demolition permit. 

rhroughout the review process, the issue of possible fiiture subdivision of the subject parcel has 
been raised on numerous occasions. In reply, Wainscott stated through its attorney that although 
the parcel may be divided in the future, it had no plans to do so a t  this point in time and that no 
such a plan is legally required to be submitted together wi3.h a site plan review application. 

After the close of the public comments, the Board further discussed and then voted on 
Wainscott's application in its work session on September 23, 2009. 

While it b a s  aclmowledged that the Board had no discretion to consider the size o f a  proposed 
house. as i t  was not in its -jurisdiction, several members iionethelcss stated that they would vote 
against the application because the mass and placement of the proposed home seemed utterly 
incompatible with the rural and farmland character of th: community. As proposed, they noted 
that the house was not only 7000 square feet bigger than any other house in Wainscott, but i t  also 
allegedly obstructed almost the whole view on Wainscott Hollow Road, thereby interfering wilh 
public \ ista, conclusions not supported by the facts herein, and c lrcumstances either enabled by 
the Tonn Code, as amended by the Town Board. or resulting from modifications by Wainscot1 at 
the direction of the Board. 

I n  essence, the Board concluded that the proposed house, due to its s i x  and the nature 01' 
placement. was incompatible with the character of the neighborhood. which the Hoard v\/;is 
charged Lvith preserving. In fact, the Court notes that said authority is limited b j  tlie parameters 
ret forth i n  the I o u n  Code, which does not support the Board's conclusions. 

Vl'ainscott's attorney attcmpted to address these newly-raised concerns regarding the s i x  and tile 
siting of- thc proposed residcnce. which has been relocated upoii the h a r d ' s  written request 
t o n a r d  the southeast coriicr of the parcel. and without objection approwd bl i t  during the . I d j  9. 
3008 i ~ o r l ,  session. but she was not permitted to do so. the Board taking the position that tlie 
public rccord \\as 'ilready closed 
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I n  tlie Findings and Determinations of the Board dated Noveinber 18, 2009, it denied tlie 
application, concluding that the proposed residence in the proposed location “11 auld res wlt, ul the 
time of , i ihdi i~i i ion in an inappropriate1,v rised ”e\tcite” style-lot in an crreu of East Hunipton in 
11 1 i i c h  there ure fciv lots of thi, size,” and it Mould create ..u I r i r y y  lot of ut leutt  jil~ u ~ r e \ ,  in 

i ontrutt to the other lots crerrted in the Wainscott U W L I  on  j~rrriil~nd~2iriCiNnt to cin open  rpace 
\ i i ldi i~~\ ion.” The Court notes that the Board decided to ignore the fact that the 5 acre lot size i s  a 
icquirement of minimum lot size by the Town Code i n  that zoning district. 

‘The Board determined that the proposed application does not conform to Section 255-60(A) 
because the “scenic vistu jrom and along Wainscott-Hol low Road provided by the parcel as it 
c.vi.sts is worthy qf preservation and the new construction qf ‘largcr, imre  rnmyive htiilding.~ ’ in 
the locrrtions proposed b-y the applicant would iriipede this vistu. ” ‘The Court notes that the Board 
apparently decided to ignore the fact that the location of’ the pro-msed “massive building” was 
determined at their direction, and that the size of the prc’posed residence was substantially less 
than the limit set forth in the Town Code, as amended. 

The Board found the “locution .for the currently-propose d ‘estate- style ’ residence to he averse 
l o  preserving a historic and valuable view offarnilund, ” and as such not conforming to Section 
255-6-60(G). The Court again notes that the Board apparently decided to ignore the fact that the 
proposed residence was moved to that location on the parcel at their request. 

I’he Board further determined, in  light of the legislative Intent and the primary objective of the 
I ~ c a l  Law No. 1-1 999, that “the far idand vista from Wainscot Flollow Rocid ij’i11 he negcilrwlj 
iinpucted Dv the conrtruction of a large home in a locution on the jjwnt and n e m  the Lenter of rhe 
pcircel und that even the reconfiguration of the buildings in that location impedes the existing 
I ’ I S ~ L I . * ‘  The Board apparently decided to ignore the facts that all construction was within the prior 
euisting construction area, in  compliance with the Town Code’s pi-eferences, in order to presene 
the agricultural soil quality. 

1 lie Doard euplained that its approval of the proposed r t  sidence currentlj located “ 0 1 7  the  i w t l  

\ I L I I c ~  o/ /he  p i i ~  el” would negatively impact the future of M’ainsccltt. because i t  mould “force rlw 
11o~ii.d ut  \ i ihi/ i i~ision I O  ciwrie a lot where lot5 crre iioriiic~fl\ not e n c o ~ i ~ * ~ i ~ q e ~ I  ’’ Furlhermore. I he 
L3oard’s approval of the current location would be inconsistent \I. i th other subdivisions of 
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farmland in  Wainscott, since in the past new developments we re located near other existing 
residential developments “in order to pi-eseiw the firrm 11;rii’s ~4nd the ~vuilohili ty qf conligiiom 
tim-t,v of: fimicrble landk which CIE required to he p r e s e ~ ~ d  c4s port of’o siibdivision. I ’  The Court 
notcs that the Board apparently decided to ignore the fact that the lot size is not only encouragt:cl. 
but required by the Town Code, as amended, and, again. the residence was located w1it:re 
proposed at their direction and urging. 

Specifically, the Board stated that “fhe ~oirihecist cornel. of  he p i ~ ~ p e r / j ~  11 oiild he hetler surfed 
for  ihr c’irri-enl yroipoaul L I ~  opposed to [he norfheursi coixer ( 4 s  p r o p o ~ e d ”  The Board explained 
that the proposed site plan places tlie developrneiit in an area that is surrounded by active 
farming on three sides and the roadway on the fourtli. By moving it next to the existing 
development, the impact on the farmland would be reducrd and contiguous farmlands preserved. 
I‘he Court notes that the Board apparently decided to ignore the fact that the proposed residence, 
in fact, was located in the southeast corner of the propertj, where They directed and urged it  to be 
located, and that same cannot be considered a scrivener’s error, since if the residence were 
proposed to be in the northeast corner of the subject parcel, then it would, in fact, be closer to 
existing development, but would also be in the midst of m d  dividing agricultural farmland they 
are charged with protecting. 

So, the Court notes that. as evidenced by the revised site plardsurvey submitted by Wainscott to 
tlie Board on or about June 25, 2008, the structures proposed by Wainscott are located in close 
proximity to the property line in the southern corner o p  the paicel. and not, as stated by i.he 
Board. in the “northeast corner,” which is directly adjacent to the Sayres Path development, but 
in the midst of and dividing contiguous farmland. 

lTinallq. the Board concluded that the “locafion of the pr.opc~5cd rcridence ~ m d  ( m e r  ~ o r y  
5trzic liire \ is  ciiithoritative in tcmni5 of the future drvelopnielzt of the pwcei.  ’. therefore. if [lie 
Board neglects to insist on the best location for a proposed residence at this point. “ihe fii1211.e 

dci~rlopieut of the p ~ r c e l  i m y  noi he 5 iicces ,fir1 in p1.e~ enling hoth the 5crnic f&vil~ind v i e i v \  
f he  c i ~ ~ i / i o ~ i  of LI lolidable Jiihdivision in the fiitiri.e, ” The Board apparently ignored the contray 
C O I I C I U \ I O I I ~  rssued by the Planning Department, and the overwhelming cvidence cited lierl2in 
<ibo\ e 

l h e  Hoard states i n  its Findings and Determinations that it "hers i crke~ i/s I r g i s / ~ ~ i i w  dii-ec~/i~vs 
i * o q  .sc~i.ioii.v(l~ i n  / / l is  cipplicririon ” and yet, i n  fact, thc Hoard h a s  violatcd its legislative authority 
reg arc! i n 2 t h i s app 1 i cation , because its c oiic 1 us i o ns i t i  i 1. s F i nd i rigs and  De t e rm i na t i o 11 s a re in  
1.i o I at i o 11 (3 f thc req i i  i rem en ts, p r a m  et ers and 1 ini i ta t i o t i  :; i n i  posed on this s ii  bj ec t parcc 1 by the 
propcr authority. the ‘lown Board of the Tourn of East H a  npton.  

1 hc 1 inding and Determinations of the Board were filec ~ i t h  the office of’ the Town Clcrk on 
No\ ciiibcr 19, 2009 
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I n  its December 23, 201 1 decision, this Court annulled, reiersed and set aside the Board’s denial 
of  M’ainscott’s application for site plan approval. 

I n  the proceeding at bar, coiiimeiiced on March 19, 201 0. Petitioiiers do not seek an annulment 
and reversal of the November 18, 2009 Board’s decision I M  toto. Rather, Petitioners only seek 311 

aniiulmcnt and reversal of that portion of the Board’s decision which classified Wainscot1.s 
application as Type 11, and thus, exempt from SEQRA According to Petitioners. the Board’s 
erroneous adoption of Type I1 SEQRA Classification effectively amounted to “segmentation” 
under SEQRA. The Court notes that this is contrary to law, unsupported by the Record and 
\I ithout any rational basis. 

In their respective motions to dismiss, Respondents argue that ( 1 )  the Petition is untimely, since 
SEQRA challenges to site plan resolutions are governcd by a 30-day statute of limitations. 
pursuant to Town Code sec 274(a)11: (2) Petitioners lack the prerequisite standing to sue 
because they admit not challenging or seeking to overturn the Board’s final determination 
denying Wainscott’s application; and (3) that Petitioners failed to state a cognizable cause of 
action under SEQRA. 

Petitioners oppose the disniissal stating, inter alia, that .his proceeding is governed by a four- 
month statute of limitations and that their standing, arising from SEQRA itself, is independent of 
a n y  separate right Petitioners may have to challenge the h a r d ’ s  denial of Wainscott’s site plan 
application. 

CPLR 217 (1) provides that “[unless] a shorter time i:; provided in the law authorizing !he 
proceeding, a proceediiig against a body or officer must ke commenced within four months after 
the determination to be reviewed becomes final and binding.” 

1Jnder ‘I’own 1,aw tj 274-a( 1 1). an Article 78 proceeding to review a site plan determination of a 
planning board “shall be instituted within thirty days after the filing of a decision by siicli board 
in the office of the town clerk. ‘‘ 

When. as here. the event that triggers the running of the Statute of Limitations in a proceeding 
involving alleged SEQRA violations is a final and binding detei-mination for which a specific 
limitations period less than four months is provided by statute. CPLR 2 1 7 requires application of 
thc shorter Statute of Limitations (see: Matter of Cciseinmt v To~wn of Poughkeepsie Plariiiiiig 
Bd. 162 AD2d 685) .  

I 11 <i 12 roc eed i n g c ha I 1 eng i ng S E Q rL.4 deter mi na t i o n s . the 1 i ni I tat I o ns per i o d c om m CII ccs \vi t 11 t 11 e 
Illiiig ol’ c~ decision which represents the final and binding deterniination of SP,QRA issues. and 
thus has ;in impact upon petitioner (see: Matter of Hng,ger@ I J  Plniiriirig Bd. 166 AD2d 79 1 )>  
iiot~itlistandiiig the fact that such determination may bc :mbodied in preliminary o r  conditional 
plan approvnl (see: Mutter qf Long I s  Piiie Barreris Socy v Plcwriirrg Bd, 78 NY2d 608; zee 
also. Matter qf Prrrclinse Erivtl Protective Assit v Town B d .  207 AD2d 3 5  I .  Mrrttcr of Crepeaii 
v Zoning Bd of Appenl.~, 1 95 AD2d 9 19; Matter of Purker v T o w  qf Grrrdiiier Plarrniiig Brl, 
184 AIl2d 937; Molter of Ilickey v Plariiiiiig Bcl, I73 AD2d 1086). 
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1 his rule is consonant with the goals of identiflring en\ ironmental issues and resolving them 
ivi th  finality as early as possible in the planning process 1 see: Matter cf Lotrg Is Pirze Bnvveilzs 
Soql IJ Platitiirtg Bd. supra, at 61 5 ) .  

i - 

A I-INAL DlSPOSITION . . . NON- FINAL 111s POSI'I'ION 

X SCAN I 1 0  N0'1' SCAN 

Here. the esseiice of Petitioners' claim concerns the SEQRA re\ iem conducted by the Board, 
uhich u as completed upon the issuance of tlie negative declaration. The limitations period was 
triggered by tlie filing of the denial of Wainscott's application (which also contained tlie Boarcl's 
S E Q M  determinations) with the office of town clerk on Noveinlier 19, 2009. This proceeding 
m a s  not commenced until March 19, 2010 (120 days after said filing), and it must therefore be 
disiiiissed as untimely and in violation of the applicable statute of 1 Imitations. 

For all the reasons stated herein above and in the totality of tlie papers submitted herein, i t  is. 
t 11 e re fo re. 

ORDERED, that the above referenced Petition [ O O l ] .  is hereby denied iii all respects, the 
Petition is dismissed and this matter is hereby disposed; it is further 

ORDERED, that the above referenced applications [002] aiid [003] of Respondents are hereby 
granted to the extent that this Petition is untimely and in violation of the applicable statute of 
limitations. and therefore the Petition herein is dismissed and this matter is hereby disposed; aiid 
i t  is further 

ORDERED, that this Court hereby retains jurisdiction over this proceeding, for all purposes; 
and it is further 

ORDERED, that Counsel for Petitioners is hereby directed to serve a copy on this Order, with 
Notice of Entry, upon Counsel for all other parties 
Suffolk County Clerk. 

Jlated: Riverhead, New York 
June 20,2012 
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