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SUPREME COURT OF TI-IE s r m E  OF NEW YORK 
COUNTY OF NEW YORK PART 36 

Plaintiff Tower Insurance Company of New York (Tower) moves for summary judgment, 

piirsuaiit to CPLR 3212, declaring that it has no duty to defend or indemnify defendant High 

Style Floors lnc. ([Iigh Style) in the underlying personal injury action, Mvise v Hap‘ 

Minagemen/ h c . ,  Supreme Court, Kings County, Index No. 20244/2009 (the Moise Action), and 

for a default judgment against High Style, pursuant to CPLR 32 15 (a>. High Style opposes and 

cross-moves for summary judgment, pursuant to CPLR 32 12, declaring that Tower has a duty to 

defend and indeiiiiiify i t  in the Moise Action, and for dismissal of the complaint as abandoned, 

pursuant to CPLII 321 5 (c). 

Fnctual Background 

Sherly Marie Moise (Moisej was allegedly injured on May 13, 2009 when she slipped 

and fell in the lobby of 170 New York Avenue, Kings County (the Premises). Defendant Hager 

Management Inc. (Hagerj was the manager and defendant 170 N.Y. Properties LLC (1 70 NY) 

owned the Prcniises, wlm-c High Style was engaged to retile the lobby floor. Moise commenced 

the underlying Moise Action on August 11,  2009 against Hager and 170 NY. Patcl Opp. Aff., Ex 
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A, On October 26, 2000, Moise filed a supplcinental summons and amended cornplaint adding 

High Style as a deEendant. Motion, Ex. A. 

Tower issued High Style a commercial general liability policy, number CPP25 27804, 

effective May 19,2008 through May 19,2009 (the Policy). Id., Ex. G. Tower cominenced the 

instant action on Scptciiiber 30, 2010, claimiiig that High Style first gave it notice of Mojse’s 

accident on Novcmber 16, 2009, more than six months afier the occurrence. Id., Ex. B. This 

was allegedly a breach of the policy’s condition on notice. 

Discussion 

It is not disputed that High Style failed to answcr or appear on the complaint within the 

prescribed tinic, 30 days, pursuant to CPLR 320 (a), because service was effected on High Style 

via the New York Secretary of State on October 27, 2010. Now, Tower requests a deiault 

judgment against High Style, pursuant to CPLR 321 5 (a) (“When a defendant has failed to 

appear, [or] plead . . . the plaintiff may seek a default judgment against him”). High Style, by 

contrast, requests dismissal of the complaint, pursuant to CPLK 32 15 (c), because the instant 

motion for default was brought on November 28,201 1, one year and 3 I days after service of the 

complaint. ‘The statute requires that plaintiff “take proceedings for the entry of judgment within 

one year after the dcfault,” wliich would have been on or by November 27,20 I 1. Opia v 

C’huhu, 278 A112d 194, 3‘14 (3d Dept 2000) (Where “plaintiffs failed to move for leave to enter 

judgment within one year after the defendant’s alleged default in appearing or answering, as 

required by CPLR 32 15 (c) . . . tlic Supreme Court properly denied the plaintiffs’ motion for 

leave to enterjudgment against the dcfendant upon his default in appearing or answering”). 

November 27,201 1 was a Sunday and, according to General Construction Law S; 201 it 

“must be cxcluded li-om thc reckoning . . . [ofl the last day of the period.” Therefore, November 
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28,201 1 was the last day plaintiff may have inoved for default under CPLR 3215 (a). High 

Style’s cross motion to dismiss the complaint as abandoned, pursuant to CPLR 321 5 (c), shall be 

denied. Ilowever, ‘I’ower’s application for a default judgment against High Style, although 

procedurally proper, shall be denied in order to examine the substantive issues raised by Tdwer’s 

summary judgment motion for a declaratory judgment and challenged by High Style’s cross 

ino t i o 11. 

“The proponent of a motion for summary judgment must demonstratc that there are no 

material issues of fact in dispute, and that it is entitled to judgment as a matter o f  law.” Da7las- 

Slcphenson v Waismcrn, 39 AD3d 303, 306 (1” Dept 2007); citing Winegrad v New York Univ. 

Med. C.’rr.. 64 NY2d 85 1, 853 ( I  985). Upon proffer of evidence cstablishing a prima facie case 

by the movant, “the party opposing a motion for summaryjudgment bears the burden of 

‘produc[iiig] evidentiary proof in adniissible form sufficient to require a trial of material 

questions of fact.”’ People v Gmsso, 50 AD3d 535,  545 (1 ’‘ Dept 2008), quoting Zuckermm v 

C‘iIy q f N w  l’ork, 49 NY2d 557, 562 (1980). Ifthere is any doubt as to the existence of a triable 

issue of fact, siunmary judgment must be denied. Rotubu Extruders v C,’eppo.s, 46 NY2d 223, 

23 1 (1 978); Grossman v Arnulgumaled Hous, Chrp. , 298 AD2d 224, 226 (1 ’‘ Depl2002). 

Thc Policy includes an endorsement stating that Tower “will havc no duty to defend the 

insured against any ‘suit’ seeking damages for ‘bodily injury’ or ‘property damage’ to which this 

insurance does not apply.” Motion, Ex. G, CG 01 63 09 99 $ A (1 )  (a). The issue ofnotice is 

addressed by thc Pol icy’s Commercial Gencral Liability Coverage Form, which specifies that the 

insured “must see to it that wc are notified as soon as practicable of an ‘occurrence’ or an oifcnse 

which may result in a claim.” I d ,  at CG 00 01 10 01, $ IV (2) (a). Notice should include 

requisite details, as available. Tower contends that High Style’s failure to give timely notice of 
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thc occurrencc eliminated the duty to defend in the Moise Action. 

‘l’ower submits a copy of a General Liability Notice of Occurrence/Claim, dated 

November 16, 2009, filed by an agent on behalf of High Style concerning Moise, stating that 

“inwrcd knows nothing about it.” Id., Ex. H. Tower claims that this was the first notice of the 

incident that it received, accompanied by a copy of the summons and complaint in the Moise 

Action. Tower engaged an investigator who obtained a signed, unsworn statement from Ezra 

Weiss, iligh Style’s prqjcct manager, concerning the incident.’ Id., Ex. J.  Weiss wrote that, latc 

in the aftcnioon of May 13, 2009, after lie had lcft the Building, he received a telephone call from 

one of his workers on thc job telling him “that a woman had crossed the caution tape to use the 

back door and slipped on a patch that was on the floor.” Id., Ex. J. Weiss stated that he returned 

to the Building when “the ambulance had just left. ” Id., Ex. J. 

On Deccmber 16, 2009, Towcr disclaimed coverage in a letter to High Style. fd, Ex. I. 

Tower said that it would defend High Style “subject to resolution of a declaratory-.judgment 

action that we will conmielice against you to confirm the propriety of our disclaimer.” Tower’s 

assigned counsel would be withdrawn if the court upheld Tower’s stance. 

“‘l’hc requirement that an insured notify its liability carrier of a potential claim ‘as soon as 

practicablc’ operates as a condition precedent to coverage.’’ White 17 City oj’New York, 81 NY2d 

955, 957 ( 1  993). Furlher, “the insured bears the burden of proving, under all the circumstances, 

the reasonableness of any delay in the giving of notice.” Pariimvunt hns. Co. v Rosedale 

GLrru‘ens, 203 AINd 235, 240 (1 st Dept 2002). Tower argues that an unexcused delay of short 

duration may be ;I brcach of the insurance contract as a matter of law, citing, among others, Deso 

‘In his affirmation in opposition, attached to the cross motion, Weiss identifies himself as 
&‘a religious individual, whose beliefs precludc swearing.” Motion, Ex. J. 
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v London & 1,unoashire Indem. Co. ojAm. (3 NY2d 127 [ 19571) ( 5  1 days); Safer v Government 

&mples. Ins. C‘o. , 254 AD2d 344 [2nd Dept 19981) (about six weeks); Power Auth. qf State o j N .  Y. 

v Wesh~hoz/ .se  Elec. Corp. (1 17 AD2d 336 [ 1 st Dept 19861) (53 days). 

I 

If thcre has becn a delay in reporting an incident to the insurer, the insured has the 

“burdeli to cstablish that a reasonably prudcnt person, upon learning of the accident, would have 

a good faith, objective basis for believing that litigation would not be commenccd.’’ Ferreira v 

Meredo Reu//,y Chrp., 61 AD3d 463, 463 (1 st Dept 2009) (citation omitted). Weiss, in his 

affirmation in opposition to the motion, offers more detail about the incident, mostly as told to 

him by an employee when Weiss returned to the Premiscs. Weiss was informed that Moise 

allegedly hcld a garbage bag as she crossed the lobby; the High Style employee yelled at her to 

stop; shc ignored thc High Stylc employee; she was wearing high-heeled shoes; she did not 

complain or  pain after the fall, but she called 91 1. Weiss Affirm., 711 19-20. Weiss, in this’ 

a~firiiiation, acknowledges that Moise was gone when he arrived at the Premises, but omits any 

mention of her leaving by ambulance after the 91 1 call. Id, at 71 8. 

On December 14, 3010, Wciss was deposed on this matter. Cross Motion, Ex. 3. His 

t e s h o n y  is almost identical to his affirmation. An ambulance is never mentioned, but, in 

recounting what his employee allegedly told him, Weiss testificd that, after Moise fell down, 

“[slhe called 91 1 and she stood there until 91 1 camc.” Weiss Transcript at 57. Luis Suriel, High 

Style’s only cmployec on the Premises at the time of the accident, testified an  August 1,201 I .  

Palel Opp. Affirm., Ex. K. His account about the woman wearing high hecls, carrying a garbagc 

bag, who stepped over the yellow caution tape, is consistent with Weiss’s recollcctions. 

Howcver, Suriel said that Moise “herself called the ambulance and she waited for the ambulance 

as she stood up.” Sirriel Transcript at 28. Suriel was still present when the ambulance arrived, 
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25 or SO minutes later when Moise was removed from the Premises in a wheelchair. Id. at 28-29. 

While defendants consequently intinlate that Moise suffcred little, if any, harm in the incident, 

they ignore the implication of their own witnesses, that Moise did not simply brush herself’ off 

and continue upon her way. 

In sum, whilc Weiss’s declarations may illuminate the issues of liability and comparative 

negligence for Moise’s accident, they offer no good faith, objective basis for believing that 

litigation would not be commenced. Rondde Bldg. Corp. v Nutionwide Prop. 8 Cas. Ins. Co., 1 

AD3d 584. 585-586 (2d Dept 2003) (“a reasonable and prudent insured would have concluded 

that t h e  existed a strong possibility that a liability claim would be made due to the fact that the 

victim was reinovcd from the scene by ambulance and hospitalized for three days”). 

The fact that High Style did not become a defendant in the Moise Action until October 

26,2009, about three weeks before ‘Tower received noticc of the occurrence from the insurance 

agenl, is unavailing. It is the occurrence, not the commencement of a personal injury action, that 

triggers an insurcd’s obligation to provide notice according to the terms of the Policy. Gred 

Chnol Ihrlly Coip 17 Senocir I m .  C’o., 5 NY3d 742, 743 (2005) (“Where a policy of liability 

insurance requires that notice of an Occurrence be given ‘as soon as practicable,’ such notice 

must be accorded the carrier within a reasonable period of time”). 

For the reasons discussed above, Tower’s motion for a declaratory judgment shall bc 

graiited and High Style’s cross motion for a declaratory judgment in its favor is denied. 

Accordingly, it is 

ORl~ERGD that the portion orTower Insurancc Company of New York’s motion 

for siimniary judgmcnt. pursuant to CPLR 32 12, declaring that it has no duty to defend or 

indemnify defendant Iligh Style Floors Inc. in the personal injury action, Moiss v Hcrger 
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Munqqenwnt Inc., Siipreiiie Court, Kings County, Index No. 20244/2009, is granted; and it is 

further 

AD.IIJDC;ED and DECLARED that 'Tower Insurance Company of New York is 

not obliged to provide a defense to and indemnify the defendant High Style Floors Inc. in the said 

action pending in Kings County; and it is further 

ORDERED that that part of Tower Insurance Company of New York's rnotilon 

for a default judgmcnt, pursuant to CPLR 32 15 (a), against High Style Floors Inc., is deernekl 

moot; and it is further 

ORDERED that High Style Floor Inc.'s cross motion for summary judgment, 

pursuant to CPLR 32 12, dcclaring that Tower Xnsurancc Company of New York has a duty to 

deCeiid and indemnify it in the said action pending in Kings County, and for dismissal of the 

complaint as abandoncd, pursuant to CPLR 32 I5 (c), is denied. 

Doris Ling-Cohm, J.S.C. 

J:\Summary Judgment\tower Ins. High style. gottheli insurance declaratory judgment late notice.wpd 

UNFILED JUDGMENT 
This judgwnt has not been entered by the County Clerk 
and nolice of entry cannot be served based hereon. To 
obtain entry, counsel or authorized representative must 
qqmr in perwm at the Judgment Clerk's Desk (Room 
1416). 
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