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SUPREME COURT OF THE STATE OF NY

COUNTY OF NEW YORK: PART 4 Index No.: 402972/11
In the Matter of the Application of

Shanova Fuller,

Petitioner, DECISION, ORDER
~against- AND JUDGMENT
New York City Housing Authority, Present: HON. ARLENE P. BLLUTH
Respondent.

Upon the Toregomg papers. it1s ORDERED and ADIUDGED the petition s denied and
the proceeding is dismissed.

Petitioner. who 1s self=represented. seeks to reverse respondent New York City Housing
Authority s (NYCHATs) September 28, 2011 determination of status to terminate her tenancy
which upheld the hearmg officer’s September 12, 2011 decision after a hearing. Respondent
NYCHA opposes the petition and contends that it acted reasonably, lawtully and properly in
ternnnating petitioner’s tenancy based on eriminal drug activity in her apartment, in light of the
fact that (1) police recovered, among other things, 39 bags ol marijuana and 41 bags ot crack

cocaine [rom petitioner’s bedroom during the exceution of a search warrant, (2) petitioner

admitted that she possessed martjuana, and (3) petitioner’s subscquently pled guilty to & drup-
\ _ UNFILED JUDGMENT
related misdemeanor und felony. This judgment has not been entered by the County Clerk

and potice of entry cannot be: served based hereon. To

obtain entry. counsel or authorized representative must

?ppear in person at the Judgment Clerk's Desk (Room
41B).

Applicable law and procedures regarding criminal activity

Until her tenancy was terminated, petitioner was the tenant of record ol an apartment
which 1s part ol a NYCTIA development. Because NYCTHA receives federal funds, 1t must

comply with the federal rules and regulations disseminated through the US Department of
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Houstng and Urban Development.

These federal regulations are mcorporated into the terms and conditions of NYCHA’s
leases, and specitically petitioner’s lease, under the heading “I'enant Obligations™. The lease (1)
prohibits tenants, members of the tenant’s household, gucsts, or other persons under tenant’s
control from engaging m “eriminal activity that threatens the health, safety or right to peaccful
crjoviment ol the Development by other residents™ or “lajny violent or drug-related criminal
activity on or oll' the T eased l’l‘é‘lniscs or the Development™, and requires tenants to act in
manner “conducive to mamtauning the Development in a decent, sale and sanitary condition™ (see
exh A to answer. para. 1 2).

Federal regulations empower NYCHA (o terminate a tenancy if it determines that a tenant,
any member ol g tenant’s household, a guest or another person under the tenant’s control hag
cngaged m eriminal behavior, regardless of whether the person was “arrested or convicted for
such activity and without satislying the standard ol proofused for a criminal conviction.” 24 CIFR
§O66.A(1)S)(11).

Charges against petitioner

The police executed a scarch warrant in petitioner’s apartment on March 3, 2010, eu‘rcstcd'
pettioner and an individual named Shaborm Dickerson, and recovered. among other things, 39
bags of marijuana and 41 bags ol crack cocaine [rom petitioner™s bedroom, one marijuana
cigarette from the rving roon, and one round of ammunition for a 9mm fircarm from the
petitioner’ s children’s bedroom.

Thercafter, NYCTA™ housimg manager sent her written notice that he was referring the

matter to the Fenant Admintstrator for revicw and preparation of charges. NYCHA served these
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charges on petitioner. and set o hearing date of May 17, 2010; on that date. petitioner defaulted at
the hearing. The following month, petitioner’s application for a new hearing was granted, and she

was told that she would be informed of the new date. !

The hearing and decision

A hearing was held belore hearing (')ﬂi(;;()l' ['ster Tomicie-[llines on May 17. 2011, June 28,
2011 and August 4, 2011 on the charges of petitioner’s non-desirability based on eriminal aclivity
tin her apartment relating to the March 3, 2010 arrests.

The hearing officer heard testimony and reviewed documentary evidence from NYPD
Detective Louts D™ Ambrosio that based on the illegal narcotics he recovered from petitioner’s
apartment on March 3. 2010, which included crack/cocaine and marijuana, he arrested petitioner
and Shaborn Dickerson on numerous drug related charges. NYCHA submitted into evidence
Dickerson’s plea minutes and a certificate of disposition showing that he pled guilty o a class A
nisdemennor, eriminal possession of a controlled substance in the seventh degree.

NYCTHA also presented petitioner’s plea minutes [rom criminal court wherein she pled
cutlty to criminal possession ol a controlled substance in the seventh degree. as well as criminal
possession of a controlled substance in the third degree, knowing and unlawtul possession ol

cocame with the itent to sell it aclass B felony. In her plea, petitioner (old the criminal court

"Meanwhile. in Novembher. 2010, while petitioner was awaiting notification ot a new
hearing date on the charges of non-desirability based on the drugs found in her apartment (and
chronie rent delinquency. which was later withdrawn), the police again exccuted a scarch warrant
in petitioner’s apartment and again found drugs. As a result, on November 19, 2010, the police

arrested petitioner for possession ol erack cocaine.
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that she pled guilty of her own free will and the process had been explained to her by her attorney:,

Nevertheless, petitioner testilied at the hearing belore hearing officer Tomicic-Hines that
she only owned and used marijjuana and that she knew nothing about the cocaine found in her
apartment or that cocame was being sold out of her apartment. The hearing officer heard this
testimony but rejected it based on petitioner’s admission in her plea allocution: that is, that on
Murch 3. 2010 she knowingly and unlawlully posscssed cocaine with the intent to sell. As such, it
was notarbitrary or capricious or contrary (o law for the hearing officer to sustain charges 1 and 2
allegmg non-desirability based on the results ol the execution of a scarch warrant in the subject
apartment on Narch 3. 2010,

Nor was 1L arbitrary or capricious or contrary to law for the hearing officer to sustain
charges 5-3 alleging non-destrability bascd on Shaborn Dickerson’s possession and sale ol a
controlled substance in the petitioner™s apartment. NYPD Detective Michael Demeglio testilied
as (o drug sales Dickerson made to undercover police officers from petitioner’s apartment, and
Dickerson™s subsequent plea to an A misdemeanor, eriminal possession of a controlled substance
m the seventh degree. based on those sales.

Petitioner has not demonstrated that the hearing olTicer’s decision (o sustain charpe 8,
alleging breach of the rules and regulations pertaining to tHegal activity in the subject apartment,
was arbitrary or capricious or contrary (o law based on the record presented

Finally. the hearing officer heard petitioner™s testimony that she was trylng (o improve

herseltwith w drug treatment program., parenting, classes and the possibility that she might try to

S NYCHA withdrew charge 6 relating to chronie nonpayment of rent and the hearing
offhicer did not sustain charge 7 alleging the unauthorized occupancy ol Dickerson.
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have her convietion reduced or dismissed in the future. Tn light of petitioner’s guilty plea, there
was nothing arbitrary or cupricious or contrary o law about the hearing oflicer’s refusal to impose

amilder sanction.

Standard ol review
Petitioner’s position in this proceeding is that the termination of her tenancy should be
reversed because she has been living in the apartment “tor five years with no past history”™, was at

Dickerson] was “domg that in my home™, that

work for 12 hours o day and did not know that he
she deserves asecond chance and that she is attempting to do positive things (pet., para. 3). Fach
ol these sell-serving claims echoes testimony heard and rejected by the hearing officer; it is not
grounds for reversing that administrative dectsion or for this Court to imposc a milder sanction.

I revicwing an admintstrative ageney’s determmation as to whether it 1s arbitrary and
cuprictous under CPLR Artele 78, the test is whether the determination “is without sound basts in
reason and... without regard (o the facts™ (Matter of Pell v Bourd of Fducation, 34 NY2d 222,231
[1974]). Morcover, the determination ol an administrative agency, “acting pursuant to its
authority and within the orbit ol its expertise, 1s entitled to deference. and even if different

conclustons could be reached as aresult of conflicting evidence. a court may nol substitute its

Judgment Tor that of the agency when the ageney’s determination is supported by the record”

(Muarter of Partnership 92 1P & Bldy Met Co., Ineo v State of Nev York Div. of Hous. &
Conmunity Reneveal, 40 AD3A 425,429 [Tst Dept 2007], aff'd 11 NY3d 859 [2008]).
The Appellate Division. First Departiment routinely has upheld determinations (o terminate

tenancies for tlegal drug activity when the charges are supported by substantial evidence. See
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Rodrigues vy New York Citv Hous. Aurh., 84 AD3d 630 (Ist Dept 201 1), Based on its review of
the record. the Court finds that @ rational basis exists for NYCIHA s dectsion to termimnate
petitioner’s tenancy. and thus that decision cannot be disturbed by this Court. Here, at a nunnmum,
the illepal drug activity in the apartment was admitted by petitioner’s plea. As such, contrary to
being arbitrary and capricious. NYCHAs decision (o terminate petitioner’s lenancy is mn keeping
with its statutory obhigation to adhere to its procedures tor the safety and well-being of all public
housing tenants.

Accordimgly, 1t s ORDERED and ADJUDGED that this Article 78 petition 1s denied and
the proceeding is dismissed. Any stays are hereby vacated.

This s the Deciston, Order and Judgment ol the Court.

Dated: June 22,2012 . Wﬂffglféézfﬁ‘-—”"/
New York, New York o '

HON. ARLENE . BLUTH, JSC

UNFILED JUDGMENT
This judgment has not been entered by the County Clerk
and notice ol entry cannot be served based hereon. To
oblain entry, counsel or authornized representative must
appear in person at the Judgment Clerk's Desk (Room

141B).
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