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SUPREME COURT- STATE OF NEW YORK
IAS. PART 9 - SUFFOLK COUNTY

PRESENT:

Hon. DANIEL MARTIN
Justice of the Supreme Coun

MOTION DATE 12-20-11
ADJ. DATE 2-14-12
Mot. Scq. # 003 - MD

---------------------------------------------------------------X
LUCAS & SON REAL HOLDINGS, LLC
PABLO LUCAS and MARIA LUCAS,

Plainti ffs,

SCOTT LOCKWOOD
Attorney [or Plaintiffs
1476 Deer Park Avenue, Suite 3
North Babylon, New York 11703

- against -

ALLSTATE INSURANCE COMPANY
and LESLY JEAN-PIERRE,

LEWIS JOHS AVALLONE AVILES, LLP
Attorney for Defendants
425 Broad Hollow Road
Melville, New York 11747

Defendants.

---------------------------------------------------------------X

Upon the following papers numbered 1 to..l.i. read on this motion for summary jU(h!.mellt and declaratory relief; Notice
of MOlion! Order to Show Cause and supporting papers 1 - II ; Notice of Cross Motion and supporting papers _, Answering
Affidavits and supporting papers 12 - 15 ; Replying Affidavits and supporting papers _; Other _; (<111dafter hetiiing cotlii$d

ill 3uppb1t aild opposed to the illotioil) it is,

ORDERED that this motion by defendants for an order pursuant to CPLR 3212 granting
summary judgment in their favor dismissing the complaint and for a declaration that defendant Allstate
Insurance Company has no duty to defend or indemnify plamtiffs in the underlying action is denied.

Plaintiffs commenced this action against defendant Allstate Insurance Company (Allstate) and its
authorized agent, defendant Lesly Jean-Pierre (Jean-PielTe), for failure to pay property damage and lost
rental income claims resulting from a fire at the insured premises and for refusing to defend and
indemnify plaintiffs in the underlying personal injury action. The insured premises is known as 3S West
Suffolk Avenue, Central Islip, New York. It had been insured since October 2003 pursuant to an
Allstate Landlords Package Policy obtained by thc named insured, non-pariy Augusto Lucas, from
Allstate agcnt, defendant Jean-Pierre.
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On Decembcr 18, 2005 a fire occurred at the subJcct premIses, and on or about that date Allstate
received notice of a fire loss claim. The Allstate policy had becn rene\ved on October 2004 for the
policy period ofOctobcr 7, 1005 to October 7, 2006 and provided coverage for fire loss.

On June 13,2006 the underlying personal injury action, Juan Matos. Andrea Silva and Mila~ros
Cortcs. plaimi IT". a~ainst Lucas & Son Real Holdin~s. LLC, defendants under Index number 06-15987
was commcnced in the Supreme Court, Suffolk County. The complamt of the underlying personal injury
action alleges that defendant Lucas & Son Real Holdings, LLC owned, managed, and controlled the
subject premises and leased an apartment there1l1 to plaintiff Juan Matos who was injured in the fire at
the premises.

By letter dated August 3, 2006, Allstate disclaimed any coverage obligations to Lucas & Son
Real Holdings, LLC (Lucas & Son) with respect to the underlying personal injury action on the ground
that Lucas & Son was n01 an insured under the Allstate policy. Plaintiffs, Lucas & Son, Pablo Lucas and
Maria Lucas, commenced the instant action on May 17, 2007 alleging breach of contract, breach of the
duty of good faith and fair dealing, reformation of the Allstate policy to add Lucas & Son as a named
insured based on mutual mistake, equitable estoppel against Allstate, and negligence by agent Jean-
Pierre in failing to name Lucas & Son or its membcrs on the renewal policy or to timely notify them of
the denial of their requcst so as to cnable them to obtain insurance elsewherc.

Plaintiffs claim that the owner of the subject premises, Augusto Lucas, died in November 2003,
that he was the husband of plaintiff Maria Lucas and father of Pablo Lucas, that in May 2004 Maria
Lucas was issued Letters Testamcntary, and that in April 2005 ownership of the subject premises was
transferred to Lucas & Son. In addition, they claim that on or about September 12,2005, Pablo Lucas
infonned Allstate agent Jean-Pierrc, prior to the 2005 policy rcnewal period, that the subject premises
was owned by Lucas & Son, of which Pablo Lucas and Maria Lucas were members. Plaintiffs also
claim that on or about September 28, 2005 Lucas & Son paid the annual premium cither directly to
Allstate or indirectly to its agent Jean-Pierre, and that on or about October 7, 2005, Allstate through its
agent Jcan-PietTe rencwed the subject policy for the period of Octo her 7, 2005 to October 7,2006.
Plaintiffs further claim that defendants erred in failing to properly list Lucas & Son or its members as
owner ofthc subject prcmises, and {hat they reasonably relied on the representations and actions of
Allstate and its agent in accepting its annual premium check that the change in insured would OCCllr.

Defendants now movc for summary judgment dismissing the complaint on the grounds that
Lucas & Son was not a named insured on the Allstate policy that was 111effect at the time of the fire at
the subject prcmises. They assert that defendant Jean-Picrre was not negligent in renewing the subject
polley so that it continued to indicate Augusto Lucas as the insured, that reformation orthe policy is not
waml11ted inasmuch as 110 mutual mistake existed bctwecn plaintiffs and defcndants conccming the
named insured on the pol icy, and that there is no proof of mai ling of plainti ffs' letter allegedly infonning
defendant Jean-Piene that Lucas & Son O\vned the premises. In supp0l1 of the motion, defendants
submit {he summons and complaint and their answers in the instant action, the summons and complaint
orthe underlying personal injury action. the subject policy, the disclaimer lettcr dated August 3, 2006,
the application for insurance, the cxamination before trial transcript of dcfcndant Jean-PieITe, the
deposition transcript of non-party Betzic BazeJais, and the examination before trial transcnpt of plaintiff
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Pablo Lucas.

It is well settled that the party moving for summary judgment must make a prima faCIeshowing
of cnti tIcmcnt to J udgmtnt as a matter oflaw, 0 ffcring suffiel ent evidcnce to demonstrate the abscnce 0 r
any material issues of fact (see Alvarez v Prospect l/osp., 68 NY2d 320, 508 NYS2cl923 [1986J;
Zuckerman v City of New York, 49 NY2d 557, 427 NYS2d 595 [1980]). The failure to make such a
prima facie showing requires the demal of the motion regardless of the sufficiency of the opposing
papers (see Willegmd l' Neill York Ulliv. wlell. Ctr., 64 NY2d 851,487 NYS2d 316 [1985]). "Once this
showing has been made, however, the burden shifts to the party opposing the motion for summary
judgment to produce evidenliary proofin admissible fonn sufficient to establish the existence ofmalenal
issues of fact which require a trial of the action" (Alvarez v Prospect Hosp., supra at 324, citing to
Zuckerman v Ci(y of Neill York, supra at 562).

The examination before trial testimony of defendant Jean-Pierre of August 3, 2010 reveals that
he is an Allstate agent, and that the insurance policy was onginally issued after a referral from an
insurance broker, Sammis. Defendant Jean-Pierre indicated that he first became aware of the claim ancr
its denial, and that after the claim was made his office received a faxed, unsigned, letter regarding a
request to change the insured on the policy. In addition, he stated that although the "insured" claimed
that the lettcr had been sent prior to making the claim, neither hc nor the produccr in his office, Betzy
Bazelais, recalled receiving the letter until some point after the claim and that they forwarded the letter
to thc claims department. Defendant Jean-Pierre also stated that he never had any personal interactions
with the insured or anyone purporting to be the insured or any representative of the insured other than
the faxed letter. He further testified that he had no involvement in assessing or denying the claim.

At her deposition on March 25, 2011, non-party Betzy Bazelais testified that she was the
administration salesperson working for defendant .Jean-Pierre at the same office, overseeing s31es
activities and customer service and managing the agency. In addition, Ms. Baze1ais testified that she
first became aware of Augusto Lucas based on a referral from an insurance brokerage company, SammiS,
and that she wrote the landlord policy for Augusto Lucas in October 2003 and faxed it back to Sammis
without any direct communication with Augusto Lucas. She had no interactions with Augusto Lucas,
and she became aware of an insurance c1alll1in January 2006 through a telephone call from a gentleman
to their receptionist asking to speak with defendant Jean-Pierre. According to Ms. Bazclais. Sammis
faxed a letter 011 January 27,2007 to the agency regardmg a request to change the insured on the policy.
which was the first time that she saw the letter, and on that date, defendant .Jean-Pierre spoke to someone
at Sammis and asked Ms. Bazelais ifshe was aware of said letter. She, in tum, wenl to the rcccptionisl
who received mail to check if they had ever received said letter. Ms. F3azclais explained that if they hud
received said letter, it would have becn stamped, the envelope stapled to the letter and thcn placed in lhc
customer's file, ancl that there was no such letler in the file. She stated that she never spoke to Pablo
Lucas but firsl became a\vare of him the day thal they recen·wl the r:\X Ms Bazelais added that the
agency ncver lweiproblems with lost mail.

PlallltiffPablo lucas testified at hIS examination before trial on August 3, 2010 that he is an
officer of Lucas & Son, which has been the sole owner of the subject premIses since Mayor June 2003.
and that his father Augosto Lucas was also an olTicer until hISdeath ill November 2003. after which his
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mother, plaintiff Maria Lucas, became an officer. He recalled that seven or eight years pnor, his
accountant wus in the oHices of Lucas & Son telling illS secretary, Theresa Figueroa, that she had to
write a letter to Allstate to switch the name of the insured to Lucas & Son and have their attorney send
the letter. Plaintiff Pablo Lucas stated that he saw the letter dated September 22, 2005 in draft [onll and
signed it. He also stated that he never spoke to defendant Jean-Pierre and never spoke to anyone from
defendant Allstate concerning policies issued either to his father or anyone else regarding the subject
premises nor did he receive any call from defendants Jean-Pierre or Allstate about said letter. Plaintiff
Pablo Lucas identificd the check that he signed on behalf of Lucas & Son to Allstate dated September
2005.

Here, defendants demonstrated their prima facie entitlement to judgment as a matter of law by
establishing that defendant Allstate is not obligated to provide coverage to plaintiffs in the underlying
personal injury action, inasmuch as they are not named insureds on the subject insurance policy (see
South Hylan, LLC v CNA Ins. Co., 89 AD3d 719, 931 NYS2d 704 [2d Dept 201l); Porl11oy v AI/state
Iudem. Co., 82 AD3d 1196, 921 NYS2d 98 [2d Dept 2011 D. The deposition testimony of Ms. Bazelais
prOVided the regular practice and procedure of the agency in organizing and filing incoming mail (see
Liriallo v Eveready IllS. Co., 65 AD3d 524, 884 NYS2d 248 [2d Dept 2009], affil94 AD3d 716, 941
NYS2d 509 [2d Dcpt 2012]). Defendants established that they did not receive any notice fi'om plaintiff
Lucas & Son purportedly infolllling that it was the owner of the premises and requesting that the
insured's name be changed on the policy until after a claim \Vas made on the policy following the lire.

In opposition to the motion, plaintiffs contend that they have proof of mailing of notice to
defendants, prior to the policy renewal for the coverage period October 7,2005 to October 7, 2006, that
the owner of the subject premises had changed and that a change in insured was requested. Plaintiffs
submit the affidavit of Theresa Figueroa dated February IS, 20 I2 and the attached unsigned letter dated
September 22, 2005 addressed to Allstate and to the attention of defendant Jean-Plerre from Pablo Lucas
with a Lucas & Son letterhead.

8y her affidavit, Theresa Figueroa avcrs that during September 2005 she was employed by Danic
Concrete and that her boss was Pablo Lucas, that on occasion he would ask her to draft a letter for him
unrelated to Danic Concrete, and that on or about September 22, 2005 Pablo Lucas requcsted that she
write a letter for Lucas & Son to Allstate "regarding a change in the namc on the msurance policy for 35
West Suffolk Avenuc." She describes the office practice when requested by Pablo Lucas to draft a letter
Including "ra]fter he signcd the letter it was my job to address an envelope, place the letter in the
envelope, put postage on the letter and place the letter in thc postal bin for our carner." Ms. Figueroa
states that she wrote the subjeet letter as per Pablo Lucas' instructions and that he signed the \ctter and
that although she had been advised by him to have the attorney Roger Rothman review the letter, she
was unable Locontact the attorney and sent the letter out without sueh review. She 11llormsthat shc
'·then placed it 111 an envelope addressed to 'Allstate Insurance, 80-03 3P' Avenue, Jackson HeIghts. NY
11370, Att: Lcsly Jean-Pierre' ... affixed the proper postage and gave it to [he mailman on our route."
Ms. Figueroa also avers that she did not keep a signed copy of the letter but did keep an unsigned copy,
and that the letter attached to her affidavit is a tmc and accuratc copy ofthc letter that she mailed to
Allstate. She concludes by stating that the letter she mailed to Allstate was nOI retumed as undeliverable
10 the office tind that i r it had been, she would have been the person 111 the office to receive it.

[* 4]



Lucas & Son v Allstate
Index No. 07-15221
Page No.5

The attached letter dated Septcmbcr 22, 2005 with the Lucas & Son letterhead addressed to
Allstate and to the Ul1cntionof defendant Jean-Pierre concerning the subject polIcy and property address
states "Dear Lesly, Please note that the above property is now owned by Lucas & Son Real Holdings.
Please contact me at my office (631) ... to either change the llame on the current policy or io write a now
policy ifllccessary. Very tmly yours, Pablo Lucas".

As a general rule of evidence, proof that an item was properly mailed gives flse to a rebuttable
presumption that thc item was received by the addressee (si!e Matter of Rosa v Board of Enl/llillers of
City of NeJl! York, 143 AD2d 351, 532 NYS2d 307 [ld Dept 1988]). "The presumption may be crcated
by either proof of actual mailing or proof of a standard office practice or procedure designed to ensure
that itcms are properly addressed and mailed" (Residential Holdillg Corp. v Scottsdale IllS. Co., 286
AD2d 679, 680, 729 NYS2d 776 [2d Oept 1001J; see Dune Deck Owners Corp. v JJ & P Assocs.
Corp .. 71 AD3d 1075. 1077,899 NYS2d 262 [2d Dept 2010]).

Here. the affidavit of Ms. Figueroa and the atiaehed letter establish the actual nUllling of the letter
to defendants, giving rise to a rebuttable preslllnption of delivery (see Dune Deck Owners COIp. v JJ &
P Assocs. Corp., supra). The deposition testimony of Ms. Bazelais submitted with the motion and the
affidavit of Ms. Figueroa submitted in opposition raise credibility issues that cannot be resolved all a
motion for summary judgment (see S.J. Cape/ill Assocs., Illc. v Globe Mfg. Corp., 34 NY2d 338, 357
NYS2d 478 [1974]). Thus, said affidavit and attached letter raise issues of fact as to whether plaintiffs
timely mailed the letter dated September 22,2005 and whether defendants received said letter prior to
the fire but failed to take any action on its contents (see generally Turkow v Security Mlft. filS. Co., 92
AD3d 1180,939 NYS2d 170 [3d Oept 2012]; St. Vincent's f/osp. of Richmond l' Governmell/
Employees IllS. Co., 50 A03d 1123,857 NYS2d 211 [2d Dept 2008J; Carle Place Plaza Corp. v
Excelsior IllS. Co., 144 A02d 517, 534 NYS2d 397 [2d Dcpt 1988]).

Accordingly, the instant motion is denied.

Dated:

FINAL DISPOSITION ~ NtJN-FINAL n'OSITION
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