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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
PRESENT: Hon. Georqe J. Silver ,Justice PART 22 

~~~ . 

CHAD M, GRIFFIN and JOHN H. COOK 

vs . 
JUAN R. ZAPATA, HECTOR R. ZAPATA, JOSE 
BAEZ and YlCEL M. BAEZ 

INDEX NO. 1 1069Ol2OO9 

MOTION DATE 

MOTION SEP. NO. 001 

MOTION CAL. NO. 

The followlng papers, numbered 1 to 6 were read on this rnotlon tolfor SIIMMARY JUDGMENT 

Notice of MotlonlOrder to Show Cause - Affldavits- Exhl F E  
Answerlng Affldavlts - Exhibits 2.3 

Replylng Affldavits JUL 12m2 4,$  

Cross-Motion: 1 Yes 0 
Upon the foregoing papers, it 

Defendants Jose Baez 
CPLR $321 2 for summary judgment, disinissing Plaintiff Chad Griffin and John Cook’s 
(collectively “Plaintiffs”) Complaint and all cross-claims asserted as against Defendants. The 
motor vehicle accident is alleged to have occurred on January 20,2008, when there was a three 
car accident on Audubon Avenue at its intersection with West 1 841h Street. Plaintiff Cook was a 
passenger in Chad Griffin’s vehicle. In support of their motion, Defendants submit the 
deposition testimony of Plaintiff Griffin, Plaintiff Cook and Defendant Jose Baez. Co- 
defendants Juan Zapata and Hector Zapata (collectively “Co-defendants”) were precluded from 
testifying at trial or submitting an affidavit in support of or in opposition to a dispositive motion. 
Defendants allege that Co-defendant Juan Zapata drove through a red light causing the motor 
vehicle accident. 

Plaintiff Cook testified that the traffic light turned red as the vehicle approached the 
Intersection. He stated that their vehicle was stopped for approximately forty-five seconds before 
it was hit by Co-defendants’ vehicle. Plaintiff Griffin testified that he brought his vehicle to a 
stop in front of the red traffic light. He further corroborated Plaintiff Cook’s version of events. 
3efendant Jose Baez testified that he was traveling straight ahead with a green light in his favor 
when he was struck by Co-defendants’ vehicle. He stated that Co-defendants’ vehicle struck his 
Jehicle, then continued on to collide with Plaintiff’s vehicle that was waiting at the traffic light in 
ither direction. 

The moving party must make a prima.fncie showing of entitlement to judgment as a 
natter or law, tendering suffkient evidence to demonstrate the absence of any material issue of 
act to win on a suinmary judgment motion (see Alvnrez v Prosped Hasp., 68 NY2d 320, 324 
19861). Further, because summary judgment is such a drastic remedy, it should never be granted 
when there is any doubt as to the existeiice of a triable issue of fact (see Bunk ofNew York v 
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Grand, 602 NYS2d 942, 943 [2d Dept 19931; Rotuhlr Extruders v Ceppos, 46 NY2d 223 
[ 19781). When tlie existence of an issue offact is even debatable, summary judgment should be 
denied (Royal v Brooklyn Union Gus Co., 122 AD2d 132, 504 NYS2d 5 19 [2d Dept 19861; 
Stone v Goodson, 8 NY2d 8 [ 19601). There has been no evidence presented to contradict 
Defendants' version of events that they were driving through tlie intersection with a green light in 
their favor. As such, Defendants' motion for sunirnary judgment is granted. 

Defendants also move and Co-defendants Juan Zapata and Hector Zapata (collectively 
"Co-defendants") cross move pursuant to CPLR 83212 for an order granting summary judgment 
and dismissing Plaintiffs' Complaint on the grounds that Plaintiffs did not sustain an injury that 
qualifies as "serious" as deGned by New York Insurance Law §5 102(d). Under New York 
Insurance Law 55 102(d), a "serious injury" is defined as a persoiial injury which results in death; 
dismemberment; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a 
body organ, member, function or system; permanent consequential limitation of use of a body 
organ or member; significant limitation of use of a body function or system; or a medically 
determined injury or impairment of a non-permanent nature which prevents the injured person 
from performing substantially all of the material acts which constitute such person's usual and 
customary daily activities for not less than ninety days during the one hundred and eighty days 
immediately following the occurrence of the injury or inipairrnent. 

"[A] defendant can establish that [a] plaintiffs injuries are not serious within the meaning 
of Insurance Law 55 102 (d) by submitting the affidavits or affirmations of medical experts who 
examined the plaintiff and conclude that no objective medical findings support the plaintiffs 
claim'' (Grossman v Wright, 268 AD2d 79, 83-84 [ 1 st Dept 2000]). If this initial burden is met, 
"the burden shifts l o  the plaintiff to come forward with evidence to overcome the defendant's 
submissions by demonstrating a triable issue of fact that a serious injury was sustained within the 
meaning of the Insurance Law" (id. at 84). The Plaintiff is required to present nonconclusory 
expert evidence sufikieiit to support a finding not only that the alleged injury is serious within 
the meaning of $5 102(d), but also that the injury was causally related to the accident (Vulentin v 
Potnilla, 59 AD3d 184 [lst Dept 20091). 

Plaintiff Chad G 'riffin 

sustained a serious injury including L4-L5 and L5-S 1 disc herniations, cervical spine muscle 
spasm, cervical, thoracic and lumbar spine spraidstrain, left ankle contusion and tibial nerve 
neuropathy. In support of this cross iiiolion, Defendants submit the expert reports of Dr. Jessica 
Berkowitz, Dr. Lisa Nason and Dr. Michael Carciente. 

Plaintiff alleges in his Verified Bill of Particulars that, as a result of the accident, he 

Dr. Berkowilz reviewed Plaintiff's lumbar spine MRI. She reported that there was no 
evidence of disc bulgcs or herniations. Dr. Berkowilz also stated that there was no evidence of 
acute trauma. Dr. Nason conducted an orthopedic examination of Plaintiff on September 23, 
2010. She conductcd range of motion testing and found no limitations for Plaintiffs cervical and 
lumbar spine. Dr. Nason also noted no tenderness of in the thoracic spine. She found normal 
range of motion of Plaintiffs left ankle. Dr. Nason concluded that Plaintiff was status post 
lumbar and left ankle spraidstrain and exhibited no objective evidence of disability. Dr. 
Carciente performed a neurological exaiiiiiiation of Plaintiff on September 22, 201 0. He noted 
that though Plaintiff made subjective complainls, there was no objective evidence of injury. 
Defendants also submit Plaintiff's lcft ankle and left foot X-ray film reports and his left ankle CT 
scan report. The X-rays indicate norinal findings and the CT scan finds no evidence of fracture 
and also notes that the soft tissues are uizremarkable. Defendants have satisfied their burden of 
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establishing prin?a,fi-rcie that Plaintiff did not suffer a serious injury (Yugi 17 Curbin, 2007 NY 
Slip Op 7749 [ 1 st Dept]; Becerril 11 Sol Cub Corp, 50 AD 3d 26 1, 854 NYS2d 695 [ 1 st Dept 
20081). 

In opposition, Plaintiff subniits the expert report of Dr. Peter Kwan. Dr. Kwan conducted 
a neurological evaluation of Plaintii“ on April 27,20 1 1. He conducted range of motion testing, 
using a goniometer, and found liinitations in Plaintiffs cervical and lumbar spine. Dr. Kwan 
concluded that Plaintiff had sustained a traumatic injury of the cervical spine, L4-L5 and L5-Sl 
posterior protruded lumbar disc herniations, clinical right S 1 radiculopathy and traumatic injury 
of the left ankle. Dr. Kwan hrther causally linked these injuries to the present accident. 

Plaintiff additionally subnits medical records from Dr. Christopher Rizzo of Morris 
Medical, MRI reports of his cervical spine and lumbosacral spine, and Dr. Lily Sarhin of O&M 
Medical, P.C. Dr. Kwan’s addendum specifically states that he reviewed and relied upon the 
records from Morris Medical and thc MRI reports. Further, Defendants’ expert, Dr. Nason 
reported that she reviewed the same records as well as Dr. Sarhin’s report. As such, this medical 
evidence is in admissible form (see Lee Yuen v Ark-a Memory Cub Cnrp., SO AD3d 481,915 
NYS2d 529 [lst Dept 201 11; Thompson v Abbmi. 15 AD3d 95,97,788 NYS2d 48 [2005]; 
Gonzalez v Vasq21ez,301 AD2d 438, 754 NYS2d 7 [2003]). 

Dr. Rizzo first examined January 23,2008, three days post accident. He conducted range 
of motion testing and found limitations in Plaintiffs cervical and lumbar spine. Dr. Rizzo 
diagnosed Plaintiff with cervical, thoracic and lumbar spine spraindstrains, radicular symptoms, 
left shoulder derangement and left ankle derangement. He ordered radiology and recommend 
that Plaintiff start physical therapy. Plaintiffs MRI reports find reversal of normal cervical curve 
consistent with rniiscular spasm and L4-L5 and L-SI posterior protruded disc herniation. Dr. 
Zarhin reported left tibial nerve neuropathy based on the electrodiagnostic studies she conducted. 

Under the permanent consequential limitation and significant limitation categories of 
New York Insurance Law 95 102(d), PlaintiU must subinit medical proof containing “objective, 
quantitative evidence with respect to diminished range of motion or a qualitative assessment 
comparing plaintifl’s present limitations to the normal function, purpose and use of the affected 
body organ, member, function or system“ (Gnrden v. Tibulcio, 2008 NY Slip Op 3382 [lst Dept] 
quoting John v Et’r.~gel, 2 AD3d 1027, 1029 [3d Dcpt 20031). Further, to qualify under the 
“consequential” or “signif~cant” injury delinition, the injury must be more than minor or slight 
(Gaddy v Eyler, 79 NY2d 955 [ 19921). Plaintiffs submissions are sufficient to rebut 
Defendants ’ prima f i t  cie case, 

With respect to Plaintiffs claim unclcr the 90/180 category of Insurance Law $5 102(d), 
Plaintiffs injuries must restrict him lroiii perlorrning “substantially all” of his daily activities to a 
great extent rather than some slight curtailnicnt (Szabo v. 23’2, Two Way Radio Taxi Ass’n, Inc., 
700 NYS2d 179 119991; Thon.lyson 17. Ahhasi, 788 NYS2d 48 [lst Dept 20051; Hernandez v. 
Rodriguez, 63 A.D.3d 520 [ 1 st Dept 20091). Plaintiffs Verified Bill of Particulars states that he 
was confined to bcd and home for Ihrce weeks after the accident. In opposition, Plaintiff submits 
“disability certificates” by Dr. Rizzo, stating that he cannot return to work. However, this 
evidence does not mcnlion any other daily activities, nor do the certificates cover a ninety day 
period (see Antonio v Gear Tratw Corp., 2009 NY Slip Op 6370 [treating physician’s statements 
that they were “nicdically disabled,” and were to refrain from any work or activities that caused 
pain were too gencral to raise the iiifirencc that plaintifi’s confinement lo bed and home was 
medically requircdl; J’W Gorden v Tihulcio, 50 AD3d 460,463, 855 N.Y.S.2d 515 [2008]). 
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Accordingly, Defendants’ suniiiiary judginent motion as to PlaintifFs 90/1 80 claim under New 
York Insurance Law $ 5  102(d) is granted. 

Plaintiff John Cook 

sustained a serious injury including Type I labrum right shoulder tear, supraspinatus tendon tear 
of the right shoulder, riglit sensory ulnar nerve neuropathy, left sural nerve neuropathy, right 
shoulder derangement, L5-S 1 and C5-C6 disc herniations and cefvical and lumbar derangement. 
Defendants submit the expert reports of Dr. Jessica Berkowitz, Dr. Lisa Nason and Dr. Michael 
Carciente. 

Plaintiff alleges in his Verifled Bill of Particulars that, as a result of the accident, he 

Dr. Berkowitz exanlined Plaintiff’s right shoulder MRI film. She reported a tiny amount 
of subacroniial/subdeltoid bursitis o l  nonspecific etiology. Dr. Berkowitz found no evidence of 
acute traumatic injury to the shoulder. Dr. Berkowitz also reviewed Plaintiff’s cervical spine 
MRI films. She identified a C5-C6 disc bulge and straightening of the normal cervical lordosis. 
Dr. Berkowitz noted that the cervical lordosis straightening was a nonspecific finding that may 
be due to positioning. She further reported that disc bulges are chronic and degenerative in 
origin. Dr. Berkowitz additionally rcviewcd Plaintiffs lumbar spine MN films. She did not 
find any evidence of acute traumatic injury. Dr. Nason performed an orthopedic examination of 
Plaintiff on September 23, 2010. She coiicluded that Plaintiff underwent right shoulder surgery 
as a result of “pre-existing impingement syndrome, which is degenerative in nature.” Dr. Nason 
found no limitations in Plaintiff‘s range oliiiotion for his right shoulder and stated that Plaintiffs 
shoulder injuries were unrelated to the prcsent accident. Dr. Carcieiite conducted a neurological 
examination of Plaintiff on September 22,20 10. He concluded that Plaintiff had a normal 
neurological examination with no evidence supporting the presence of  radiculopathy. 
Defendants have satisfled thcir burden o l  cstablishing prima facie that Plaintiff did not suffer a 
serious injury (Yugi v Corbin, 2007 NY Slip Op 7749 [lst Dept]; Becerril v Sol Cub Corp, 50 
AD 3d 261,854 NYS2d 695 [ 1st Dept 20081). 

In opposition, Plaintiff submits the affidavit of Dr. Mark Kranier and Dr. Peter Kwan. 
Dr. Kramer first examined Plaintiff on March 27, 2008. He concluded that Plaintiff had 
sustained traumatic impingement syndrome ol‘ the right shoulder. Dr. Kramer further stated that 
an MRI of Plaintiff‘s right shoulder conhixed his diagnosis. Dr. Krarner recommended that 
PIaintiff undergo nrthroscopic surgcry. Plainlif’f underwent surgery and continued treating with 
Dr. Kramer. Most recently, Dr. Kramer cxamined Plaintiff on September 22,201 1. He 
conducted range of‘ motion testing and found limitations to Plaintiffs right shoulder. Further, 
Dr. Kramer stated that Plaintiff stopped treating due. to no fault benefits running out and an 
inability to pay out of pocket as well as, having rcached maximum benefit from a consistent 
course of physical therapy. Dr. Kwan conducted a ncurological examination on July 20, 201 1. 
He performed range of motion tcsting and found limitations in Plaintiffs spinal range of motion 
when coinpared to normal. Dr. Kwan diagnosed Plaintiff with traumatic injury of the cervical 
and lumbar spinc, C5-C6 and L5-S 1 disc herniations and a labrum tear slatus post surgery. 

Plaintiff additionally submits indica1 rccords from Dr. Christopher Rizzo of Morris 
Medical, MRI reports, Dr. Kramer’s surgical rcport and Dr. Lily Sarhin of O&M Medical, P.C. 
Dr. Kwan’s addendum specifically states that he reviewed and relied upon these records . As 
such, this medical evidence is in adinissi ble form ( x e  Lee Yuen u Arku Memory Cab Corp., 80 
AD3d 481,915 NYS2d 529 [lst Dept 201 11: ‘I’humpon v Abbcrxi, 15 AD3d 95,97,788 NYS2d 
48 [2005]; Gonzcilez 17 Vn.sqzrez, 301 AD2d 438, 754 NYS2d 7 [2003]). 

Under thc permanent coiisequenti:il liniitation and signiiicant limitation categories of 
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New York Insurance Law 55 102(d), Plaintiff must submit medical proof containing "objective, 
quantitative evidence with respcct to diiiiiiiished range of niotion or a qualitative assessment 
comparing plaintiff's present limitalions to the normal function, purpose and use of the affected 
body organ, member, function or system" (Goden v. Tibulcio, 2008 NY Slip Op 3382 [ 1 st Dept] 
qzioting.Ionhn v Engel, 2 RD3d 1027, 1029 [3d Dept 20031). Further, to qualify under the 
"consequeiitial" or "significant" iiijury dclinition, the injury must be more than ininor or slight 
(Gaddy v Eyler, 79 NY2d 955 [ 19921). Plaintiffs submissions are sufficient to rebut 
Defendants' p r i m  ,fircic case. 

With respect to Plaintifi's claim under the 90/180 category of Insurance Law $ 5  102(d), 
Plaintifys injuries must restrict 11 i i i i  fi-oni perhiiiiiig "substantially all" of his daily activities to a 
great extent rather than some slight curtailment (Szabo v, XYZ, Tho Way Radio Taxi Ass'n, Inc., 
700 NYS2d 179 [1999]; Thompson v. /Ibha,si, 788 NYS2d 48 [lst Dept 20051; Hernandez v. 
Rodriguez, 63 A.D.3d 520 [lst 13ept 20091). Plaintifi's Verified Bill of Particulars states that he 
was confined to bed and home for €our weeks after the accident and one week following his 
shoulder surgcry. In opposition, Plaiiitilf submits his affidavit stating that he was confined to his 
home for four months and that he has grcat difficulty performing his usual and customary daily 
activities. However, Plaintiff docs not submit any evidence to show that his curtailment of daily 
activities was medically detcrniined (see Antonio v Gear Trlrns Coup., 2009 NY Slip Op 6370 
[treating physician's statenicnts 1 hat they were "medically disabled," and were to refrain from any 
work or activities that caused pili 11 were too general to raise the inference that plaintiffs 

463, 855 N.Y.S.2d 5 15 [ZOOX]). Accordingly, Defendants' summary judgni 
confinement to bed and home MCIS iiiedicnlly required]; see Gorden v 

Plaintiff's (10/180 claim uiidcr Ncw York Insurance Law 55 102(d) is 

Accordingly, it is licrcby JUL 12m2 
ORDERED that Uekiidants Jose I3aez and Yicel Baez's motion for summary judgment is 
granted and Plaintiffs' complain1 is disriiissed in its entirety as to said Defert&W#QRKthe 
Clerk is directed to entcr j udgiiiciii accordingly; and it is hrther 
ORDERED that the aclioii is sevcred and continued against the remaining Co-defendant 
J L I L ? ~  Zapata a i d  1 lcclor Lipata; and it is further 
ORDERED that the caption be atnended to reflect the dismissal and that all future papers 
filed with the court bear thc ainciided caption; and it is further 
ORDERED that Defcndniits serve a copy of this order with notice ol' entry upon all 
parties with Notice of'Ciitry, within 30 days and upon the County Clerk (Room 1416) and 
the Clerk of the Trial Support O f k e  (Room 158), who are directcd l o  mark the court's 
records to reflect the cliaiige in the caption hercin; and it is further 
ORDERED that C'o-dcl~c~idant J ~ ~ i i i  Zapala and Hector Zapata's cross motion for 
suiiimary judgiiiciit is clcr iicd as to  PlaiiitifFs claim under perinancnt consequential 
limitation and signilicaiit limitilioii categorics of Insuraiice Law 55 102(d); and it is 
fiwlhcr 
OliDERED that Co-delkndant J ~ a i i  Zapata and Hector Zapata's cross iiiotion for 
suniinaryjudgment is g m t e d  as to Plaintiffs claim under the 90/180 category of 
Insurance Law 55 102(tl) :lid it is fuillier 
ORDERED that tlic reill< (ning p l i e s  appear for a Pre-trial confereiicc on September 7, 
2012 at 9 3 0  a.m., in 1.001 I 136, SO Cciitre Strcct, New York, New York 10013. 
This coiistitutes lhc dccivon and order of the Court. 

COUNTY CLERK'S OFFICE 

JVL 0 2012 
Dated: 

New York, Ncw Y v r k  
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