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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: Do- 5 L;7, - L.&b..? PART 3 L  
/ "Justice 

- Index Number : 114323/2010 
MORALES, EULALIA 

SEWARD PARK HOUSING 
vs. 

SEQUENCE NUMBER : 001 
SUMMARY JUDGMENT 

- .. 

I 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

- 
The following papers, numbered I to , were read on thli motion tolfor 

Answerlng Affldavlts - Exhlblto 

SL/mmy? IJd&l+”m. f 

Replying Affldavitn I W3) .  “fc=----- 

> 

Notice of MotlonlOrder to Show Cauie - Affldavitn - Exhibits INO(8). 4 2 
I W s ) .  7 

Upon the foregoing papers, It Is ordered that this motJon k- 

c , J.S.C. 

I .  CHECK ONE: ..................................................................... CASE DISPOSED  ON-FINAL DISPOSITION 

2. CHECK A3 APPROPRIATE: ........................... MOTION IS: 0 GRANTED 

3. CHECK IF APPROPRIATE: ................................................ r] SElTLE ORDER 

0 DENIED 0 GRANTED IN PART 0 OTHER 

0 SUBMIT ORDER 

DO NOT POST D FIDUCIARY APPOINTMENT 0 REFERENCE 
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P l a i n t i f f ,  

ga i. n s t - 

F I L E D  

NEW YORK 
COUNTY CLERK'S OFFICE 

I n d e x  N o . :  114323/10 

MoLion S e q .  N o . :  001 

SI;:WAI<lI L'ARK I I O U S I N G  COllPORA'I.'ION, 

De€ e n d a n t .  
_________I_________________l________l___ X 

DORIS L I N G - C O W ,  J. : 

Defendant moves, pursuant t o  CPLR 3 2 1 2 ,  f o r  summary  judqrnenl: 

d i  sm:i.ssi ny \:he compl .a in t  . 

BACKGROUND 

P l a i  n t i . f f  al.1 egedly s1, ipped and  f e l . 1  on a p u b l i c  sidewa1.k 

a d j a c e n t  t o  d e f e n d a n t ' s  premi.ses at a p o i n t  % m e d i a t e l y  adjacent 

Lo a trcc w e l l .  A t  t h e  t i m e  of  t h e  a c c i d e n t ,  May 6 ,  2 0 1 0 ,  

pI.a.inI.:i ff was 8 3  years old. T t  i s  alleged t h a t  t h e r e  was a 

h c i g h t  differential be tween  t h e  two s i d e w a l k  s l a b s  s u r r o u n d i n g  

t:hc trcc: w e 1 . l .  

AL. h e r  examinat i .on  before t r i a l  ( E B T )  , p.1 a.i.nt:iff tcsl.'i.f:i.ed 

t:haL. s h e  never measured the height d i f f e r c n t i a l  be tween  the two 

s I.abs, admit:t:ed t h a t  she walked  t h a t  same sc:c:ti.on of  s i d e w a l k  

once c v e r y  L W O  weeks, arid s l :a ted t h a t  s h e  rievc-3r comp,l.a.ined t o  

anyone  abou t  tihe sidcwa1.k being 1 i . f t c t l  aL t h a t  l o c a l i o n .  At. L h e  

t i m e  of t h e  o c c u r r e n c e ,  p l a i n t : i . f I  was wal.king w i t h  a w a l k e r  when 
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L h c  f ron l .  w h e c l , s  o-F the wal.ker c a u g h t  and s h e  f e l l .  I)I.ai.nt..if:i- 's 

1 ~ ; 1 3 ' l ' ,  at 48, 54-56. 

T,alrc r at h e r  d c p o s i t i . o n ,  p .La i r i t i f1  opined t:hal: the he.i.ght 

d i i-i:ercnI:i.a I .  w a s  a p p r o x i m a t e l y  two-and-a-ha l f  i n c h c s .  ld. ai: 99- 

1 0 2 .  

.IL i.s d e f e n d a n t ' s  con ten r - ion  t h a t ,  t o  t h e  extcnlr. t ha t .  t-hcrc 

was any  d e f e c t  :in t h e  s i d e w a l k ,  it was t . r : iv ia l  arid not: dar iyerous 

I.0 the  gene.ca1 pub 1i.c u s i n g  t h a t  s t r e e t .  F r a n k  Duran t  ( D u c a n t )  , 

d c f c n d a n t ' s  g e n e r a l  manage r ,  provided a n  a f f i d a v i t  in s u p p o r t  of  

the i.risl.anL m o t i o n ,  i n  wh.i.ch h e  a v e r r e d  Ir.hat the sect:i.on of t h e  

sidcwal k where pl a i . n t i  f f  al l .eged1 y t r i . p p e d  w a s  not n o t i c e a b l y  

r a i s e d  a n d  was riot i n d i c a t e d  a s  s o m e t h i n g  to bc r c p a i - r e d .  

MoLion, Lx. 1,;. However, Durant  adm,i.t:ted t h a t  a sec t i .on  of:' t h e  

sidewa.1 k ,  app rox ima t : e ly  2 0  feet away f rom the ax-ea where  

pl  n1. i . f L  c: I si.ms (.hat: she [ : r i p p e d ,  needed  t o  be repaired b e c a u s e  

a Lrce had  b c c n  c l i p p e d  by  a passinq t r u c k ,  arid s o  defendant 

cont:j  nued I:o repair down t h e  whole s t r e e t ,  i n c l u d i n g  t h e  sec:l:j.ori 

w t i c : r c  lihe a c c i d e n t ;  occurred. Id. Duran t  s a i . d  t h a t  dcfendanl :  w d s  

never  informed of the a1 1.eged accident u n l : i l  a f t e r  t h e  r e p a i - r s  

wcrc made. 

Dcfcndan t  a s s e r t s  that;, b e c a u s e  p l a i n t i f f  n e v e r  a c t u a l l y  

rneasurccl  \:he all .eged d e f e c t ,  n o r  had a n  expert cxarnine and 

measurc: t h e  s e c t i o n  of t h e  s t r c c t  where t h e  acci.dent t o o k  pllace, 

pLt3i.nL.i f-f-y c a n  o n l y  speculate a s  to [,he h e i g h t  d i f f e r e n t i . a l .  As n 
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(:orisequericc:, de feridant m a i n t a i n s  t h a t  p l  a i n t i  f f: c a n n o t  prove  \.hat. 

the alleged deLect was a n y t h i n g  more t h a n  t r i v i a l ,  a n d  t h e  

complaint-  s h o u l d  b e  d i s m i s s e d .  

‘l’hc c o u r t  n o t e s  t h a t  p h o t o g r a p h s  of t h e  s t r e e t ,  t a k e n  t3ft:e.r 

lihc acc:i.dent- a n d  b c f o r c  any work was p e r f o r m e d ,  show a 

di E f c r e n t i a . 1  b e t w e e n  t w o  s i d e w a l k  s l a b s ,  b u t  t h e  h e i . g h t  

d:i Lf:crcnt- ia l  c a n n o t  be r c a d i .  1.y a s c e r t a i n e d  b y  thc p h o t o q r a p h s .  

Mo 1.. :i o n  , TCx - 1) . 

1.n oppos~i  t i o n  t o  the i n s t a n t  m o t i o n ,  p : L a i n t i . f f  a s s c r t s  t.hat:, 

pursuant :  Lo s e c t i o n  7 - 2 1 0  of  t h e  A d m i n i s t r a t i . v e  Code of  the  C i t y  

of New Y a r k ,  a p r o p e r t y  owner is u n d e r  a duty to m a i n t a i n  a 

s i d e w a l k  t h a t  a b u t s  i t s  p r o p e r t y ,  .and, s e c t i o n  19-152 ( a )  ( 4 )  of  

s a i d  Code d c f i - n e s  a “ s u b s t a n t i a l  de fec t ’ ‘  a s  o n e  w i t h  a “ v e r t i c a l  

q rade  d i f  fe.rc:n tiial. be tween  a d j a c e n t  sidewalk flags - . - g r caLcr  

t.han o r  (:qual. tio one  ha1.f i n c h . ”  414, A f f i r m a t i - o n  i n  Opp. 

1.1.ai . r i I : i  f [ -  c:ontcrids t h a t  h e r  d e p o s i t i o n  t c s l i m o n y ,  in which s h c  

op i.ricd I . k i a t :  [.he hcighl: dif.i:crenl:.ial. be tween  the two s:i.dewal k 

s l a b s  where s h e  fel.1 w a s  app rox i ,ma tc l . y  2% : i .nchcs,  tirid the 

photograph:; of Lhe area, c r e a t e  a q u e s t i o n  o f  f a c t  p r e d u d i n g  

q ran t . i nq  d e f e n d a n t ‘ s  m o t i o n  for summary judgmcnt:  - 

In r ep l .y ,  de fendan t :  argues Lhat t h c  aflirmation of 

p l a i . n t i  L f ’ S  c o u n s c l  s u b m i - t t e d  i n  opposition Lo [.he insk-arii. rnot. i on 

i s -i r i su f f  i c i  e n t  t o  d e f e a t  d e f e n d a n t ’ s  r e q u e s t e d  r e l i e f .  

Defendant  s t a t e s  Lhat p l a i n t i f f ’ s  a r g u m e n t s  a r e  based on p u r e  
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spcculat . ' ion,  

;I 1 l cged  danger of t h e  condition, 

e v e r  a c t u a ~ l . . l y  measured b y  p l a i n t i . f f .  

plai nLi TT's e n t i r e  contention i s  based on her speculation of tlhc 

hc:i qhL d i .  f : ' rerenti  al. bet:ween the two s.i.dewa.1 k s1.abs. 

s i n c e  no expert h a s  been  reLained t o  o p i n e  a s  to kh(: 

n o r  was t .he  h c i . g h t  different . i .a .1 .  

A c c o r d i n g  t o  d e f e n d a n t ,  

Ilc F c n d a n t  also c , l a ims  t h a t  t.he p h o t o g r a p h s  a l o n e  a r c  

i n su  l.fYcient: l o  s u p p o r t  p.I.ai n t i f f '  s a l l . e g a t i o n s ,  s i n c e  Lhe 

phoLographs do riot include any  m e a s u r i n g  dcv i . ce  that wou1.d provc  

the he i.qkI: d i  f C e r e n t i a l . .  Moreover, plai .nL.if  f a d m i t t e d  ' t h a t  shc! 

rievcr noti ced that .  tihe s i d e w a l k  was Li . f ted p r i  o r  t o  her acc ident . ,  

L.hnt  s h e  wa lked  a t  t h a t  l o c a t i o n  e v e r y  one  to t w o  w e e k s ,  and  t h a t  

hcr w a l k e r  n c v c r  g o t  c a u g h t  prior t o  t h e  t+ i .mc  01' the aI.:teged 

i.ncident: . 

DISCUSSION 

" T h e  p r o p o n e n t  o f  a summary judgment. m o t i o n  m u s t  make a 

p r i m a  f n c i . c  showing of enti . t l .emenL t o  judgment: a s  a m a t t e r  of  

l a w ,  tcnderinq s u f f i c i e n t :  evi-derice t o  e l  i m i n a t e  a n y  matcri a1 

i s s u e s  of rac:L f rom the case [internal quot:at.i.on marks  a n d  

c i  l:ati.on omittc2dj . "  S a n t i a g o  v F j I s t e i n ,  35 A D 3 d  184, 185-186 

(1."' Ilcpt: 3.006) . T h c  b u r d e n  then shifts L o  khe m o k i o n ' s  opponent  

Lo " p r e s e n t  evident : i .ary facts i n  admissible fo rm s u f f i - c i e n t  t o  

ra.ise a g e n u i n e ,  triable issue of f a c t . "  Mazurek v Met-ropolitan 

Museum ofL A r L ,  27 AD3d 227, 228 (1"'. Dept 2006) ; see Z:uckcnnan v 

C j t y  of N e w  York,  49 NY2d 557, 562 ( 1 9 8 0 ) .  I f  t h e r e  i s  any doubt. 
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<is t.o t h e  c x i s t e n c e  of a t r i a b l e  fact, t h e  m o t i o n  for summary 

judqmr-)riL m u s t .  be clcn:ied. See Rotuba F x t r u d c r s ,  fnc. v Cqipos, 46 

NY3.d 23.3, 231 ( 1 9 ' 7 0 ) .  

I>cIcndant- . ' s  m o t i o n  i s  dcn i - cd .  

"C;oncra.l.ly, the i s s u e  of  w h e t h e r  a dange.rous o r  
dcfec t . i .vc  c o n d i t i o n  cxists on t h e  property of  
anokher d c p e n d s  on t h c  p a r t i c u l a r  c i r c u m s t a n c e s  
of e a c h  case a n d  p r e s e n t s  a q u e s t i o n  of- facL f o r  t h e  
j u r y .  However, tr.i .via1. d c f c c t s  a r c  n o t  a c t i - o n a b l c ,  
a n d  .i.ri d e t c rmi r i i . ng  w h e t h e r  a d e f e c t  -i.s L r i v i  al, a 
c;ourI. must :  examine a l l  of  (_he f a c t s  p r e s e n t e d ,  
i nc:.lud i ng Lhe w i d t h ,  depth, e l e v a t i o n ,  i r r c g u l a r i t y ,  
arid a p p e a r a n c e  of  t:he defect, a l o n g  w i t h  t h e  time, 
p I.acc, a n d  c i r c u m s  Lances o €  t h e  i . n j  u r y  [ i n t e r r i a l  
c7uot.at.i on marks a n d  c i t a t i o n  u r r i i t t e d ]  . " 

M - i s h a a n  v 'l'ob.i.c3s, 32  A D 3 d  1.000, 1001. (2d  Tkpt: 7006) ; Y'rirrlcere v 

CoiinLy of S i i L ' f o l k ,  90  NY2d 9 7 6  (199.1) ; Mnralcs v Rivcrbay Corp . ,  

3.26 A D 2 d  T / l  (:L''' Ilepl: 1996) . 

Iler'e, de fendan t :  h a s  " f a i l e d  t o  demonstrale  i k s  entitlcment 

L o  summary judgment  s i n c e  it d i d  n o t  e s t a b l i s h  t h a t  t h e  d e f e c t  i n  

Lhr: subjccl. [ s i . dewa l .k ]  was t r i v i a l  a s  a m a t t e r  of  I .aw." 

l lominguci:  v OCG, IV, L L C ,  82 RD3d 434, 434 (1,' Dept 2033) , 'rhc 

court. notc:; t h a t ,  i t ,  i s  defendant's b u r d e n  on this m o t i o n ,  to 

es l :ah . l . i sh  tha,[: I h e  a1 1 egcd d e f e c t  which c a u s e d  p1.a-i n L i .  Ct's f a  I I 

W ~ S  i n  ICi(:L I.r i v i a l ,  as a matl-er  01 l a w .  17ur1.her ,  i n  s u p p o r t  of 

Lhc w i  t . 1 i i r i  motion f o r  summary judqmcnt, d c f - c n d a n t  f a i  Led t:o 

 upp ply a copy  of  l.he pleadings as r e q u i r e d .  CPLI<  5 3 2 1 2 .  

Moreover, d e f e n d a n t ' s  c n t l r e  arqumenL i s  based on its 

re I i a n c e  o n  the p h o t o g r a p h s  and  d e p o s i t i o n  t e s t i m o n y  of  pl  n i  nt. i I r 
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to s u p p o r t  its p o s i t i o n  t h a t  Lhe hc i .gh t  d i . f f e . r e n t i . a I  was t r  i.vi.a I . .  

‘I’he phoLogcaphs a r c  n o t  i n c o n s i s t e n t  wi,Lh p 1 . a i . n t i f f ’  s deposi.L.ion 

I;cst.-irnony, dc Fendan t  has n o t  p r o v i d e d  \:he affidavit of  a n  e x p e r t  

:;uhsl:antl:iat..i.nq i t s  p o s i t i . o n  t h a t  t h e  d e f e c t  was t r i v i a l ,  n o r  h a s  

dcfondan t: pr-ov:ided any a c t u a I .  measuremcnt  or t h e  hc i .gh t  

(3. i. E f c-! r e  ri t i. a .I . 

S i  q n i  f - i  can t : ly,  the p h o t o g r a p h s  do not conc:.l.usi.vcl.y e:;tab.l. i.sh 

t.hc: d c p t h  of t h e  d e f e c t ,  and t h e  c o u r t  f i n d s  t h a t  p l a i n t i f f ’ s  

1.cst i .mony rai.ses a n  i . s s u c  of  facL w i t h  respect  t o  the alleged 

dercc I ,  li.ivas v C r o t o r i a  E s t a t e s  1Iousi.ng I)cvc.lopment Fund Co. , 74 

/\t)3d 5/11 ( 1 ” ’  Ilept 201.0)  ; sce a.7.so N i n  v Be.rnarrd, 257 A D 2 d  4.17 

( 1.:” I>cp I-. 19 9 9 ) . 

The ca:;r: r e l i e d  upon b y  d e f e n d a n t ,  V a s q u e z  v J R G  R e a l t y  

Corp. ( f l l  A113d 555 [I.:” Depl: 20111 ) , j s d i s t i n g u i s h a b l e  f .om t h e  

case aL ba.r, .in Lhat, i.n V a s q u e x ,  the d c f c n d a n t  provi-ded b o t h  

w.i Lri(:s:; t e s t i . m o n y  and  a n  e x p e r t ’ s  affidavit a s  to t h e  a:I <:qed:l.y 

t . r jv i .a l  nal :ure  of t h e  d e f e c t .  I n  t:he i - n s t a n t  mat-ter, defendant. 

hds p r o v i d e d  n o t h i n g  more t h a n  i.ts own s p e c u l a t i o n  a s  ‘Lo the 

I r  i v.i.3 I. nal.urc of  t h e  d e f e c t .  Therefore ,  d e f e n d a n t  h a s  n o t  met 

i 1.s b u r d e n  rind has  f a i . I ed  to e s t a b l i s h  i t s  r i g h t  t o  summary 

j udqmcnt. o [- di.smi.ssa1. I le lancy v %‘own S p o r t s  %n i : c r r i a  L i.ona I ,  8 8  

A113d 635 ( 2 d  DepL 201.1,) . 

CONCLUSION 
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Based o r 1  t h e  foregoing, it is h e r e b y  

OR131131~~~3~1 that. defendant’ s mot.i.on seek:i .ng summary judgment: is 

dcnictl; and it is further 

01<131;:RE:U L h a t  within 30 days  of. e n t r y  or t h i s  oLder ,  

p 1 d i n L i  f L shall serve a copy upon a3 1 p a r t i e s ,  wi Lh notice oL 

erit ry . 

F I L E D  

J:\Summary Judgment\Morales trivial defectr.wpd 
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