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SIIORT I:ORM ORI)[;R

PRESENT:

INDEX No. 10~35250

SUPREME COURT ~ STATE OF NEW YORK
LAS PART 9 ~ SUFFOLK COUNTY

Hon. DANIEL MARTIN
Justice of the Supreme Court

~~~-~~~~~~~~~-~~~~-~-~------~~-----------------------------------x
CHRISTINE MALAFI, County Attorney for the
COUNTY OF SUFFOLK,

PlamtiffiClaimmg Authority,

- against -

a 2002 BMW, VIN NO. WBAET37492NG81 059,
ERICA DIANE PIERSON,

Defendant.
-----------------~-~~----------~~~~-~~--~-~~--~--~-~~-~~~--------X

MOTION DATE 4~21-11(#001)
MOTION DATE 5-23-11 (#002)
ADJ. DATE 2-7-12
Mot. Seq. # 001 - MD

# 002 - MD

CHRISTINE MALAFI, SUFFOLK COUNTY
ATTORNEY
By: Richard H. Wcinschenk, Assistant County
Attorney
Attorney for Plaintiff/Claiming Authority
100 Veterans Memorial Highway, P.O. Box 6100
Hauppauge, New York 11788

SCOTT LOCKWOOD, ESQ.
Attorney for Defendant
1476 Deer Park Avenue, Suite 3
No. Babylon, New York 11703

ORDERED that the motion by the plaintiff/claiming authority for an order pursuant to CPLR 3212
granting sUlllmary judgment against the defendant Erica Diane Pierson directing her to forfeit to the
plaintiff/claiming autbority thc 2002 BMW bearing VIN No. WBAET37492NG810S9 pursuant to Suffolk
County Code Article IV Chapter 270, and for an order pursuant to CPLR 3211 (a) (1) and (7) dismissing
the defendants' counterclaims, is denied without prejudice to submit upon proper papers. The within papers
fail to include an original affidavit of service or original signed ccrtifications.

ORDERED that the cross- motion by the defendants for an order declaring that I) Suffolk County's
practIce of appointing judicial hearing officers and/or magistrates to determine the propriety of SClzuresof
motor vehicles violatcs the separation of powers doctrine, 2) the practice of appointing judicial hearing
officers in these matters violates the CPLR, 3) Suffolk County Code Article IV Chapter 270 is
unconstitutional and in violation of the Municlpal Home Rule Law, 4) the polley of the County of Suffolk
demanding the forfeiture of vehicles mvolved in felony driving while mtoxicated cases to be
unconstitutional. and 5) for an order dlrecting the retum of the property seized from the defendant Erica
Diane Picrson based on the violation of her due process rights, is denied.
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ThIS actIon \vas commenced pursuant to Suffolk County Code, Chapter 270, Article IV, seeking the
civil f(Jrfelture ofthl.: defendant's 2002 BMW automobile beanng VIN No. Wl3AET37492NGSIOS9. The
summons and complaint were served upon the defendant Enca Diane Plcrson (defendant) on November 13,
2010, and issue was joined by service of an answer on or about December 30,20 Io. In her complaint, the
plallltifl/ciaillling authonly (plamtlft) alleges that the defendant committed the crime of driving while
llltOXlcatcd 11lviolatlOn of Vehicle and Traffic Law (VTL) 01192.3 on April 27, 2010, that the defendant
was prevlOusly convicted of vIOlating VTL ~ 1192.2 and VTL § 1192.3 on November 16, 2009, and lhat
a Notice of Seizure and Hearing ,"vas maIled to the defendant via certlficd lllall, return receipt requested,
on April 27, 2010.

When first adopted, Chapter 270, Article 1V, ofthe Suffolk County Code (Code), entitled "Forfeiture
of Property Used in or Obtained Through Cnme" had as its stated legislative intent, the goal of
ll11plementing a statutory scheme to address the use of forfeitures for all misdemeanor criminal aCllvity
within the County of Suffolk III a manner consistent \vith constltutiona! safeguards of property nghts (L.L.
No. I g-1999). The Chapter was subsequently amended with the speclfic legislative intent to ensure its
continued efficacy in addressmg "repeat offenders of New York '5 drunk driving laws ... and to maintain the
statl11e's effectiveness and assure consistency with the federal and state constitutions and recent court
deCISIons." To that end, the defimtioll ofa "crime" provided in Chapter 270 was amended to renect the
concept ohm "offense," and to add VIolations ofVTL § 1192 (2), (2-a), (3) (4) or (4-a), and violations of
VTL 0 1192-a, operating a motor vehicle havmg consumed alcohol under the age of 21, and violations of
Navigation La\'-i ~ 49-a, operation ofa vessel \vhile under the inHuence of alcohol or dmgs (Code § 270-25).

Suffolk County Code § 270-26, entitled "Warrantless seizures," proVides:

A. Any property which constitutes the proceeds of an offense, the
substituted proceeds of an offense, or an instrumentality of a offense
shall be seIzed by any peace officer, acting pursuant to his or her
special duties, or police officer upon probable cause to believe that
an offense, as defined in thIS article, has been committed, and may be
forfelted as herematter provided.

Slln~)lk County Code ~ 270-27, entitled "Civil authority," provides in relevant part:

A. A civJ1 action shall be commenced by the claiming authority
agamst a defendant to forfeit seIzed propel1Y which

constitutes the proceeds of an offense, the substituted proceeds of
an offense, or an instrull1cntal1ty of an offense. If it can be
demonstrated that the property' \vas seized 111connection WIth the
acts of an IndIvidual who has been convicted at least once bet~)re
of any of the followl11g violatlol1s of NeVi York Vehicle and
TnJlTic Law ~ 1192(2), (2-a). 0), (4) or (4-a), 0 49-a of the New
York NaVIgation Law or havmg becn found guilty of violating 0
1192-<l ofthc Nc\v York Vehicle and Traffic Law

In order to prosecute the warrantless seizure ofpropcrty under the statute, the seizlllg agency is reqUIred
to send notification of the seizure to all titled owncrs and registrants on file with the Department of Motor
Vehicles by certified 1l1ml, return receipt reqUIred. within five business days of the seizure and inf~ml1 the
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recipient that there will be a hearing promptly scheduled before a neutral magistrate to determine whether
probable cause existed j{)r the defendant's arrest (Code ~ 270-26 rS] [I]). Said notice must also inform the
defendant that the maglstrate will determine whether the County is likely to succeed on the merits on the
forfeiture action. whether retention is necessary to preserve the property from destruction or sale dunng the
pendency of the forfellure proceeding, and whether any other measures would better protect the County's
interest during the proceedings, including, but not limited to: issuance ofa restraining order prohibitlllg sale,
transfer, or loss of the property with imposition(s) of appropnate penalties for Violation of saId rcstnuning
ordcr; taklllg of a bond; and/or use of an lllterlock device (Code ~ 270-26 [BJ [I] [a], [b] and [c]). In making
hiS or her determination, the magistrate must review the documents supporting the seizure and any other
relevant documents and take any testimony to determllle whether the seizing agency has sustained its burden
of proof as set forth 1ll Code ~ 270-26 [8] [Ij. If the selzmg agency has sustamed its burden ofproot: the
magIstrate must authonze the continued retentiOn of the property by the seizing agency pending a JudlcHtl
determmation of any civJl forfeiture action (Code § 270-26 [13] [2]). Thereafter, a civil actlOn must be
commenced by the County Attorney or her or his designcc, against a defendant to forfeit seized property whIch
constltutcs the lIlstrumcntality of an offense within the 180 days after the seizure (Code ~ 270-27 [Hl>.

Here, it is undisputed that a timely notice \vas mailed to the defendant, and that a heanng was held in
WlllCh the "neutral magistrate" found probable cause for the defendant's arrest and directed that Suffolk
County relam the vehIcle pendmg resolution of a forfeiture proceed mg. In addition, it is undisputed that a
previous offense for VIOlating the VTL occurred within ten years (VTL § 1193 [IJ [cJ), and the plaintiff has
otTered proofofan adjudication of the defendant's arrest as required by CPLR 1311 (1) (a).

In her answer the defendant sets forth nme numbered counterclaims against the plamtiff, alleglllg that:
I) the seIzure of the defendant's vehicle WIthout affordlllg a judicial determination of the propnety of the
seizure violates the defendant's due process nghts, 2) the failure to afford a prompt judicial determination
violates the due process provisions of the Federal and State Constitutions, 3) the appointment of judicial
hearing officers (lEOs) to conduct post-seizure hearings violates the State Constitution, 4) the fallure to define
the rules of evidence at hearings violates the due process provisions of the Federal and State Constitutions, 5)
procedures for the use ofJHOs and/or referees pursuant to Article 43 of the CPLR were not followed, 6) Code
~ 270-26 authonzl11g the Suffolk County Executive to appolllt maglstrates to conduct post-seizure hearings
"violates the separation of po\vers under New York State government," 7) post-seizure heartngs were not
enacted and/or promulgated il1accordance with the New York State Administrative Procedure Act, ~) Suffolk
Count)' ·'docs not employ any l11ternal arrangements to ll1sulate the agency decision makers fi"ol11pro-agency
biaS," and 9) that Article 13-A of the CPLR preempts Suffolk County's attempt to legislate the ci VII tiJrfciture
of vehicles from persons convicted of felonies.

The tirst and second counterclaims arc dismissed for t~lilure to stnte a cause of action as they conSist
of nothing more than bare legal conclUSIOns and factual claims contradicted by the record. It IS well settled
that due process of law only requIres a post-seizure, pre-Judgment heanng before a tlclltraljudiclal hearing
ot'ticer or adll1lTllstrallve officer under the Fourteenth Amendment (Krillls!ock v Kelly, 306 F3d 40 [2d Cir
2002], and a neulralmagistratc under the State Constitution (lVassliu COUIl!Y v CmUlV([Il, I NY3d 134, no
NYS2d 277 [2003]). The allegations in the tirst counterclaim that aJudicial determinatlon of the propnety of
the seizure IS required IS belied by the court deCISions holding that a hearing held by a neutral admlilistra\lve
otTiccr or magistrate comports \-vith due process reqlllremcnts. The allegation in the second counterclaim that
a prompt judicial determination was not conducted also consists of bald legal conclusions, tails to allege bcts
sufficient to show any delay III the conduct of the post-selzun~ hearing, and taken on its Hlce, is contradicted
by the record. In addition, the defendant's affirmative defenses alleging that the sei711rc of her vehicle VIOlates
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the constitutional guarantees against cruel an unusual punishment and excessive fines, are without merit
(Nassau Coullty v Call1ll'an, supra).

The tlmd and fifth counterclaims respectively contend that the use orJHOs to conduct post-seizure
heaflngs violates the State Constitution, and that the procedures set forth ill Article 43 of the CPLR for
appointll1g .JHOs and/or referees to conduct hearings ""Ierenot followed. As set forth above, it has been held
that the State Constitution does not require a judlcml determination prior to the commencement of a forfeiture
action (Nassau Coullfy v Callavall, id.), and that an adll1111istrativehearing provides a defendant with due
process oflaw (Kril1lstock v Ke/~y,supra). Code § 270-26 (8) (3) provides that "The Suffolk County Executrve
shall designate Neutral Magistrates to conduct hearings in accordance with the Subsection B." The defendant
contends that "neutral magistrate" means a judge ofthe State of New York. The term "magistrate," when used
111its general sense, is intended to mean a publlc officer, exercisll1g a public authonty; or a public civil officer,
possessing such legislative, executive, or judicial power, as the government aptJointmg him or her may ordain
(People ex reI. Hollamler v Britt, 195 Misc. 722,92 N.Y.S.2d 662 [Sup Ct, Ene County 1949], alld 276 AD
815,93 NYS2d 704 [4th Oert 1949]). In addition, the Public Officers Law IJsts eligibility requirements for
the "office of magistrate" (POL § 16). Here, the enumerated counterclaims consist of bald legal conclusions,
fal! to allege facts sufficlCnt to show any violation of the State Constitution or the CPLR, and taken on their
face, are contradicted by the record. Accordingly, the tlmd and fifth counterclaims are dismissed for failure
to state a cause of action.

The fourth counterclaIm alleges that the faIlure to define the rules of evidence at hearings VIOlatesthe
defendant's due process rights. Generally, the doctrine of exhaustion of adminIstrative remedies requIres a
p31iy to address his or her complaints to the administratIve tribunals considering the matter, and to exhaust all
possibJlities ofobtainlllg relief through adm1l1Istrative channels before appea11l1gto the courts (Doe v Axelrod,
71 NY2d 484,527 NYS2d 368 [1988]; YOU1lglt1en's Christian AsslI. v Rochester Pure Waters DiSl., 37
NY2d 371, 372 NYS2d 633 [1975]; Kauf/flall v ll1corpoY{lted ViI. ofKillgs Point, 52 AD3d 604, 860 NYS2d
573 [2d Dept 2008]). Here, the record reveals that counsel for the defendant failed to raise an issue regarding
the evidence presented at the post -seizure heanng, and 111fact, stipulated to the introductJOll of the
doculllentary evidence presented to thi::neutral magistrate at that heanng. In addition,
the subject counterclaim consists of bare legal conclusions, falls to allege facts llldicating that there was a
faJ!llre to define the mles of eVIdence, and taken on'its face, is contradicted by the record. Accordingly, the
fourth countercl<.lJnl IS dismIssed for fadllre to state a cause of action.

The sixth counterclaim alleges that the Code section authorizmg the Suffolk County Executive to
appoint magistrates to conduct post-seIzure hearings "violates the separation of pO\vers under Ne\v York State
government." As discussed above, the Code contemplates an admit1lstrativc heanng to determine the propriety
of the claiming authOrity's retention of a defendant's property, and due process requires nothing lllore
(Krimstock v Kel~v, supra; Nassau COZ01(JIv Canavau, supra). Here, the defendant confuses the nature orlhe
post-seIzure hearing held in thIS matter, 111effect, allegll1g that the Suffolk COUlltyExecutive docs not have the
po\ver to appoint positions within the context of an adllllllistrative scheme duly adopted by the Suffolk County
LegIslature. Instead the subject counterclalll1 consISts of bare legal conclusions, t~lllsto allege facts indicatmg
that the actions oftbe Suffolk County Executive interfered WIththe powers of the State or County legislatures
and/or the State judiciary, and taken on its face, is contradicted hy the record. Accordingly, the sixth
counterclaIm is dismissed for hlilure to state a cause of actlOll.

The seventh counterclaim alleges that post-seizure heanngs were not enacted and/or promulgated in
accordance with the New York State Admlll1strative Procedure Act (APA). It is well settled that the APA
applies only to agencies of the State (APA 102-1; Tefft v Hutcliiu.wm, 93 AD3d 1332,940 NYS2d 772 [4th
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Dcpt 2012]: /777 Penfieltl Rd. Corp. l'Morrison-Vega. 116 AD2d 1035,498 NYS2d 653 [4th Dept 1986]:
Incorporated ViI. ofGrem Neck Plaza l' Nassau COUllty Relit Guidelines Bd., 69 AD2d 528, 418 NYS2d 796
[2d Dcpt 1979]). Herc, the subJcct counterclaml consists of barc lcgal conclusions, fails to allege facts
indicating that post-seIzure hcanngs are conducted by a state agency, and taken on its face, is contradicted by
the record. Accordingly, the seventh counterclaim is dismissed for failure to state a cause of action.

The eighth counterclaim alleges that Suffolk County's fallure iO "cmploy any internal arrangcments
to insulate the agency decision makers from pro-agency bias" violatcs the Due Process clauses of the Federal
and Stale Constitutions. Here, the subject counterclaim consists of bare legal conclusions, fails to allege facts
indicating that there is a fai lure to prevent "pro-agency bias", that neutral magistrates appointed undcrthe Code
have any personal mterest intt!le outcomes orpost-seizure hearings, or that the decision ill the subject hearing
was inJlueneed by personal interest, bias, or other improprieties. In addition, the counterclaim, taken on its
face, is contradicted by the record. Accordingly, the eighth counterclaim is dIsmissed for bilure to state a
cause of action.

The ninth, and final, counterclaim alleges that Arocle 13-A of the CPLR preempts Suffolk County's
attempt to legislate the civil forfeiture of vehIcles from persons convicted of felonies. CPLR 1352 provides
in pertinent part:

Preservation of other rights and remedies. The remedics provided in this
article are not intended to substitute for or limit or supersede the lawful
authority of any public officer or agency or othcr person to enforce any
other right or remedy provided for by law.

It has been held that a county has the authority to enact a code provision authorizing the commencement'
of a civil forfeiture uction to obtain title to Instrumentalities of offenses which constitute traffic mfractions, as
such a provision is neither inconsistent with nor preempted by state law (COllIlfY of Nassau v Kilcommolls,
45 AD3d 522,845 NYS2d 127 [2d Dcpt 2007], Iv dellied 10 NY3d 703, 854 NYS2d 104 [2008]). Here, the
subject countercla11l1consists of bare legal conclusions, hlils to allege facts that would lake this matter outside
the controlling precedent, and taken on its f'~\ce, is contradicted by the record. Accordingly, the ninth
countcrCla1l11is disnllssed for failure to state a cause of act 1011.

The defendant fm1hcr contends that summary judgment is inappropriate in that, among other things,
the notice maded to the defendant pursuant to Code 270-26 (B) (I), and advising her of the post-seizure
hearing, failed to include the information required therein. A review of record reveals that the notice contains
all of the neccssary infonnation and complies with the Code provision, that the defendant does not dispute
servIce or the notIce. and that the defendant appeared at the posl-se~ure healll1:}';In lhls matter

II
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