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ANNED ON 711712012 

SUPREME COURT OF THE STATE OF NEW Y O K  - NEW YORF COUNTY 
PIIESENT: Hun. Doris Ling-Cohan, Justice I I Part 36 

FENWICK-KEATS REALTY LLC flWa FENWICK 
KEATS GOODSTEIN and ALIGNED REAL ESTATE 
alWa ALIGNED REAL ESTATE LLC, 

Plaintiffs, 

-against- 
NO. 111290/1,1 

SEQ. NO. 001 

JUL 1 7  1012 212 EAST 29 ST LLC a M a  212 EAST 29T” ST. LLC, 

Defendant. 
NEW YORK 

~ N T Y  CLERK‘$ OFFICE 

The following papers, numbered 1-7 were considered on this motion for suihmary iudvmcnt: 

I NUMBERED 
PAPERS I 

Notice of MotiodOrdcr to Show Cause, - Affidavits -Exhibits ~ ’ 
Answering Affidavits - Exhibits 4 

Replying Affidavits i 

1 , 2 , 3  

5,6 ,7  

Cross-Motion: [ 1 Ycs I X I No 

IJpon the forcguing papers, it is ordered that this motion is decided asjsct forth below. 

Plaintiffs Fenwick-Keats Realty LLC (Fenwick-Keats) and Aligned Real Estate (Aligned) brings 

this action, for breach of a broker’s fee agreenicnt, seeking a monetary judgment against defendant 2 12 
I 

East 29 St LLC, in the amount of $298,000. 

BACKGROUND 

Plaintiffs Fenwick-kats and Aligned (together Plaintiffs), are real estate brokers licensed in 

New York. Defendant was thc owner of real property located at 212 East129‘h Street, New York, NY 

(Premises) which it sold in July 201 1, pursuant to a contract o f  sale (Contract), lo Kaspar Propcrtics. 

LLC (l’urchaser). Purcliaser is a company affiliated with Matthew Nalbandian (Nalbandian). On Apri I 

29, 201 1 ,  Nalbandiaii signcd the Contract on behalf of Purchascr, as I’urchaser’s manager, and Steven 

Cromaii (Croman), the mailaging member of defendant, signed on behalf pf defendantlseller, selling the 

i 

1 

I 

I 
I 
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I 

Preniises for $7,450,000. At the closing, defendant refused to pay tlie brokers’ comrnissioii allegedly 

owed to Plaintiffs. 

‘I‘hereafter, Plaintifis jointly commenced this action alleging that defendant breached an 

agreement for payment of a brokers’ commission. Plaintiffs now move fo I summary judgment pursuant 
I 

to CPLR $ 32 12, alleging that no material issues of fact exist. 
I 

DISCUS$ION 

‘ h e  slaiidards 01‘ siiniinary judgment are well settled. Summary Judgment is a drastic remedy aiid 

should only be granted if the moving party has sufficiently established that it is warranted as a matter ol‘ 

law. Ahturez v Prospecf Hasp., 68 NY2d 320, 324 (1 986). “The propone/it of a summary judgment 

motion must niake a prima facie showing of entitlement to judgment as a patter of law, tendcring 

sufficient evidence to eliminate any material issues of fact from the case”., Winegrad v New York 

University Medical Center, 64 NY2d 85 1 , 853 (1 985). Despite the sufficiency of the opposing papers, 

I 

I 
1 

the failurc to make such a showing requires denial oi‘the motion. Id. at 8 3. Additionally, summary 

judgment motioiis should be denied if the opposing party presents admiss{ ble evidence establishing that 
1 

there is a gcnuinc issuc of fact remaining. Zuckerrnan v City qf’lvew I’ork: 49 NY2d 557, 560 (1 980). 

“In determining whether suniinary judgment is appropriate, the motion court should draw all reasonable 

inicrences in favor of the iioninoviiig party and should not pass on issues of credi bility”. Gcircilr v .L C ’. 

Dziggdn, fnc., 180 AD2d 579, 580 (1” Tkp’t 1 W 2 ) ,  citing Assuf’v Xopog (.‘ah C‘orp., 153 AD2d 520, 52 1 

( I  ’‘ Ilep’t 1989). The coui-t’s role is “issue-finding, rather than issue-dctei.niination”. Sillnzun v 

Twentieth Century-Fox Film Corp., 3 NY2d 395,404 (1957) (internal quotations omitted). 

In order for Plaintiffs to succeed 011 their breach of contract cause of action, Plaintiffs must 

establish aprirnn fircie showing oi’the following elements: (1) a valid and cnforceable contract; (7) its 

performance of. the contract; (3) breach by the other party; and (4) dam&. 7krwilliger 1’ Terwilliger, 
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206 F3d 240, 2 4 5 4 6  (2d Cir 2000); see also Fziria v Furiu, 116 AD2d 694, 695 (2’ld Dep’t 1986). The 

Court notes that Plaintiffs provided no memoranduiii of law in support of its motion and the only cases 

cited in their moving papers relate to granting summary judgment when no material issues of fact exist. 

Further, although Plaintirk plead causes of action, othcr than breach of cokitract, in their complaint, this 

motion was not directed to other causes of action. 

It is well establislicd that a seller becomes liable to a brokcr that ithas employcd wlicii thc brohcr 

procures a ready, willing aiid able buyer on terms acceptable to the seller, kvcii prior to a written contract 

of sale of the propcrty. See Lustcrn Consolid~rted Propertie,r v Lzica,~, 285 AD2d 42 1, 421 (1 S t  Dcp’t 

2001); P r i m  (‘ily R e d  fislcrlc C’o.,  fnc. v Hmdy, 256 AD2d 80, 8 1 (1’‘ Ikp’ t  1998)(wIiere se1lei.s werc 

held obligated to pay a real estate broker’s coinmission when the sellers and purcliascr had agrccd on thc 

esscntial ternis of thc transaction, notwitlistanding the refusal of the vendgrs to negotiatc the remaining 

I 

1 

details of the sale bccause of receipt of a higher offcr). Here, while Plaintiffs claim an oral ageenlent 

was niadc with Croniaii on behalf of dcfendant, Croman dcnics this. Further, Croman denies Plaintiils 

were the prociiring cause; thus, issues of fact exist. 
I 

Plaintiffs allege that defendant agreed to pay a brokers’ cornmissiqn of $298,000 if Nalbandian, 

or an entity coiitrollcd by Nalbandian, purchased the I’renises for $7,450,000. Thereafter, defendant’s 

attorney prepared a draft brokerage agreement which was signed by Plaiiidiffs, but not by dcfendant. 

1 

I 

I 

According to Plaintiffs, pursuant to the terms of the brokerage agreement,l they began negotiating with 

Nalbandian, oii bchnlf of dcfendant, ibr the sale of the Prcniises, and sec~u-ed such salc. In support 01‘ 

their motion, Plaintiffs proffer, inter alia, a copy of the draft brokcrage a&ecment signed only by 

Plaintiffs, and the Contract signed by dcfcndant and Purchaser. Plaintiffs  rely 011 paragraph 12 of the 

Coiilract in furthcr support that a valid agreeiiieiit was entered iiiio with dci’cndant for payment 01’ a 

brokcrs’ commission. Thc Contract, paragraph 12, states in pertinent part that: 
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Purcliaser and Seller each represent and waiTaiit that it has jiot dealt with any broker, 
consultant, finder or like agent who might be eiititlcd to R  omm mission or compensation 
on account of introducing the partics hereto, thc negotiatioia or execution of this 
Agreement or the closing of the transactions contemplated hercby other than Fenwick 
Keats Goodstein (through Mike Sieger) and Aligned Real Estate (through Jon lsaacs) 
(collectivcly, the ‘Broker’). Seller shall pay the cornmissioh due to tlic Broker pursuant 
to a separate agreement between Seller and the Broker. 

In opposition, defendant contends that he never entered into an agreement with Plaintiffs for 

payment of a brokers’ commission. Defendant hrther contends that the lqnguagc in paragraph I2 of‘ thc 

Coiitract merely states that if ;1 brokers’ commission was due to f’laintiffs; dcfendant would pay it 

pursuant to a scparatc agreemcnt. Specifically, defendant alleges that if such an agreement was entcred 

into, it would liavc bceii iiiemorialized in writing. While dekndant does not disputc that its nttorncy 

prepared a draf‘t brokerage agreement, it states that Plaintiffs’ execution of such draft agl-ccnient iiicans 

nothing as defendant did not execute or agree to it. Thus, defendant argu Is that no valid and enforceable ei 
I 

contract was cntercd into by itself and Plaintiffs. 1 

Drawing all reasonable inferences in favor of defendant tlic non-moving party, Plaintiffs haw 

hiled to establish that they are entitled to judgment, as a matter of law. Sigiiikicantly, the “contract” 

relied upon by Plaintiff’s was not signed by defendant. Further, tlic evideiJce submitted by I’laintifl‘s is 

insuf‘ficient to eliminate issues or material [acts as rcquired to grant sumniary judgment. Winegrcrd 17 

New I’ork IJniveidsify Mediccil Ccnler, 64 NY2d 851, 853 (1985). ‘The documents proffered by Plaintills 

fail to establish that, as a matter of law, a valid and enforceable contract ekistcd bctwecn Plaintiffs aiid 

defendant for the payment of a brokers’ commission. Thus, a genuine issjie of fact exists as to whcthcr 

Plaintiffs aiid delendant cntered into a contract, and Plaintilfs’ motion must be dcnied. 

I 
I 

I 

1 

I 

I 

As such, it is 

OIIl)L’,IIEL) that Plaintiffs’ motion for summary judgment i s  dcnied; and it is firtlicr 

ORDERED that within 30 days of entry, defendant shall serve a copy of‘this 
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decision/order upon all parties with notice of entry. 

'I'his constitutes the decisionlordcr of the Court. 

I \  

I 
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