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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IA PART 39 

k’OKTRESS VAI,UE RLKOVERY FUND 1 LLC, 
X _I______________________________I_____ 

P l a i n t i f  r, 

- a q a i n s  t -  - : 
). ’ 

G R E G  I , .  RHODES, A S H l S H  PATJT., and 
CINCOM SYSTEMS I INC. , 

P l a i n l - i f f  Fortress: V a l u e  R e c o v e r y  Fund 1 

DECISION/ORDER 
I n d e x  No. G01118/07 
M o t k m  3eq. No. 013 

LLC ( F / k / a  D.R. Zwirn  

S p e c i a l  O p p o r t u n i L i e s  Fund, L .  P. ) ( “ F o r t r e s s ” ) , ’  which i s  a n  

irivest.menL fur id ,  f i l e d  ills Amended Second S u p p l e m c n t a l  ComplainL on 

o r  a b o u t  A p r i l  1 6 ,  2 0 1 1  ( t h e  “ C o m p l a i n t ” ) .  

A c c o r d i n g  t o  t h e  Compla i r i t ,  d e f e n d a n t  G r - e y  L. Rhodes 

( “ R h o d e s ” )  r e s i d e s  i n  (3olumhus, I n d i a n a  and was a n  e x e c u t i v e  

d i r e c t . o r  of inon-part.y Cincom lou tsoi.ircc I n c .  (“(::incorn 1 0 u t . s o u r c e ” )  , 

whose h u s i n e s s  ill was t o  s e c u r e  call center  b u s i n e s s  i n  t h e  UniLet3 

S t a t e s  L o  be processed t h r o u g h  a c o n t a c t  center n e t w o r k  i n  I n d i a .  

P r o  .se d e f e n d a n t  Ashiski Paul (\\Paul”) I who i s c u r r e n t l y  

i n c a r c e r a t e d  i n  t he  N o r t h e a s t  Oh io  C o r r e c t i o n a l  C e n t e r ,  was, 

T h i s  Court. previously qrarited p l a i  n t i  ff’s m o t i o n  t o  amend 
t h e  c a p t - i o n  t.o c h a n g e  tLhe name of  p l a i n l - i f f  t o  F o r t r c s s  V a l u e  
l i ecove ry  Fund I LLC:. 
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accorcli nq  t o  t h e  Complainl., t.he p r c s i d e n t  of Cincom 

kf c n d a n t  Cincorn Syst-erns I I n c .  (“Cincom” 

rOutso1urc:e - 

, an Oh i o 

B a c: k 9 r 0 I 1 ri d 

P l a i n t i f f  g e n e r a l l y  a I 1  eges  t h a t  i n  September 2005, its 

managing d i r e c t ( >  c, Mark McGrecncry ( “ M c C r e e n e r y ” )  was c o n t a c t e d  b y  

n o n - p a r t y  N i c k  Mi t t a l  a/k/a Dincslh D a l m i a  ( “ M i t t a l ” )  w i t h  rc..;pect. 

1-o an o p p o r t u n i t y  t o  p r o v i d e  Li.narici r i g  f o r ‘  Lhe l e a s i n g  of  

I..elecorrirnuriications e q u i p m e n t  by  n o n - p a r t y  Varlgua rd T n f o  S o l u t i o n s ,  

Corp .  ( “ V a n g u a r d ” )  . I n  0ct.ober 200.5,  n o n - p a r t y  F i r s t  F i r i a n c i  a 1 

Corporate S e r v i c e s ,  I n c .  ( “ F i r s t .  Fj n a n c i a l ” )  allcgedly forwarded t o  

pI.ai .r-1tiff  a l i s t  of  the a p p r o x i m a t e l y  $1.0 m i l l i o n  worth of  

e q u i p m e n t  Lo be f i nariced. 

A c c o i - d i  ng t.o p l a i n t . i f f ,  M i t t a l  t o l d  McGreenery that t h e  

equipmenl. it. w a s  t o  f i n a n c e  would be p u r c h a s e d  f r o m  Cincom 

I O u t s o u r c e .  V a n y u a r - d  ILhen p r o v i d e d  E ’ o r t r e s s  w i t h  an  uns i .gne t3  

P u r ‘ c h a s e  Aqrccment  between i t  arid Ci ncom IOut..r;(.)u r-ce, i n c l u d i n g  d 

sctiedulc of equipment . ,  pu r suan t .  L o  wt i  i.ch Vanquard a1 1 e g e d l y  a g r e e d  

t o  p u r c h a s e  t e l e c o m m u n i c a t i o n s  e q u i p m e n t  arid re1 a t e d  m a t e r i a l s  f rom 

Cincorn T O u t s o u r c c  for o v c r  $ 1 0  m i l l i o n .  T h e  P u r c h a s e  Aqrccment  was 

a l l e g e d l y  t o  he s i g n e d  b y  Rhodes. 
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A c o o r d i n q  to b ’ o r t r e s s ,  b e f o r e  f u n d i n g  t he  t - r a n s a c t i o n ,  i t  

sought .  confj r m a t i o n  f r o m  Ci.r-icorri 1 O u t s n u r . c e  abou t  t h e  c q u i p m e n t  :.;old 

t o  Vanguard,  i n c l u d i n g  the i n v o i c e s ,  p u r c h a s e  p r i c e  a n d  Vanguard’ s 

down payrricnt. Tr-1 Novcmbcr 2 0 0 5 ,  P a u l  told K h ~ d e $  t h a l .  M i t t a l  had  

a c q u i r e d  Vangua r - d ,  w h i c h  needed  equ ipmen t  i n  the c o u r s c  of 

e x p a n d i n g  i ts debt c o l l e c t i o n  b u s i n e s s ,  and t h a t  Quantum E - S e r v i c e s  

(“Quantium”) would s u p p l y  e q u i p m e n t  t h r o u g h  Ci n c o r r i  I O u t . s o u r c c ,  all 

i n f - o r m a t i o n  ILha t. P a u l  a l l e g e d l  y knew was f a  1 se  - 

P l a i n t i f f  a I . so  a l l e g e s  L h a t  Rhodcs p r e p a r e d  . i r i v ( ~ i c c s  f o r  t h e  

equipment on C i r - i c o m  I O u t s o u r c e  l e t t e r h e a d  u n d e r  Paul’s i n s t r u c t i o n ,  

w h i l e  P a u l  h i m s e l  f prepared  Lhe Quantum i n v o i c e  t-hat. was p r o v i d e d  

t o  C i n c o m ’ s  a c c o u n t i n q  d e p a r t m e n t .  P l a i n t i f f  c o n t e n d s  t h a t  a1.1. o f  

t . he  documents  Rhodes prepared  and  s i g n e d  were d o n e  s o  w i t h  t h e  

knowledge of Paul, Ci n c o m  I O u t s o u r c e  a n d  Cincom. Fur t he L‘ , 

p l a i n t i f f  a l l e g e s  t -ha t .  Rhodes, P a u l  a n d  Cincorn T O u t ~ o ~ ~ r ~ c e  

c o l l a b o r a t e d  and  p r e p a r e d  t h e  1 - A l S e  document.5 knowing [.hat Lhe 

e q u i p m e n t  d i d  riot e x i s t  a s  r e p r e s e n t e d ,  had n o t  a n d  would not b e  

d e l i v e r e d  i n  t h e  form a n d  condit.ior.1 a s  r e p r e s e n t e d ,  d i d  nol:. c o s t  

the amount r e p r e s e n t e d  and  t . h a t  fur ids  p a i d  h y  p l a i n t - i f f  would riot 

be used t o  p u r c h a s e  t h e  e q u i p m e n t .  

On Novernber 1, 2005, j n  a l . l c g e d  r e l i a r i c e  o n  d o c u m e n t s  s e n t  a n d  

Rhodes’ r e p r e s e n t . a t i o n s ,  p l a i , n t i  f f  wire t r a n s  Ferrcd a p p r o x i m a t e l y  
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$ 7 .  5 m-i l l i o n  t o  Cincorri I O u t s o u r c e  t.o p a y  for t h e  equ ipmen t  

allegedly p u r c h a s e d  b y  Vanguard f rorn Cincom 1Out:;ou r‘(.:e . 

II: is a l s o  alleged t h a t  Paul had Rhodes set up il company 

c a l l e d  Gl.obaJ P r o c e s s  & S e r v i c e s ,  Lnc. ( \ \ G P S ” )  , whose  b a r i k  a c c o u n t  

was cori t roJ .1  ed b y  Paul. Cincom l o u t s o u r c e ,  a s  auLho r i z c d  by 

Cincom, al lcgedl y wire  t . r a n s f e r r e d  $300, 0 0 0  t .o C;PS f o r  a “cal l .  

list:” whick Paul and Rhodes knew d i d  riot. ac t :uaI . ly  e x i s t ,  P l a i n t i f f  

alleyes L h d t .  P a u l  d i r e c t e d  vari ous  o t h e r  irnpr‘opc!r t r a r i s f e r s  from 

GPS’ 5: b a n k  acr :ount .  

Accorclj.ng t o  p l a i n k i f f  , Cincom I O u t s o u r c e  never sold o r  

d e l i  v c r e d  t he  i n t e n d e d  equ ipmen t  t o  Vanquard and  it.s i n v o i c e s  were 

f r a u d u l e n t .  On December 1, 2 0 0 5 ,  McGreeriery v i s i t e d  V a n g u a r d ’ s  

f a c i 1 i t . y  l o  i n s p e c t  t h e  e q u i p m e n t  and found thal:  t h e  f a c i l i t y  was 

not o p e r a t i o n a l ,  and  two w e e k s  l a t e r  Vanguard  defaulted on i t s  

1 e a s e  payment..s. McGrecnery also d j . s cove r -ed  on J a n u a r y  2 4 ,  2 0 0 6 ,  

t h a t  t h e  serial number-s on t h e  e q u i p m e n t  a t  t.he f a c i l i t y  did n o t  

match t h o s e  furnished b y  Cincnm I O u t s o u r c e .  P l a i n l i i f  f subsequent1 y 

repossessed t.he b a l a n c e  o f  Lhr3 eyii i pment ,  a n d  f o u n d  that. none  01 .i.t. 

was n e w  o r  o f  t h e  v a l u e  represenl-ed b y  Rhodes ,  a i th (3uyh  i t  was 

allegedly made t o  a p p e a r  new. 
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D i s c u s s i  on 

T h e  only c a u s e  o f  a c t i o n  pled a q a i r i s t  P a u l  -is t.he t h i r d  cause 

of  act.j.on for corrimon l a w  Frdud, which i s  a l s o  p l ed  a q a  i i r i s t .  Cincom. 

P l a i n t i f  I- alleges t h a t .  Paul authorized I<hodes I..<> p r p p a r e  fraudu Lenl. 

i n v o i c e s ,  i ncludir- iy  Ij c t i t i o u s  c a l l  l i s t s ,  and  t.o m a k e  fraudulenl. 

mi sr.epresenLa t:.i.nns t o  p 1  a i r i t i f 1  I C O  i n d u c e  il t o  f i n a n c e  t h e  

cquiprrierit p u r c h a s e .  P l a i n t .  i f f also cla i r n s  t - h a t  E’aul ir-1terldet3 for 

p I a i r-i I: i f f t o I: o 

f i n a r i c c  t h e  e q u i p m e n t  pur( : t iase  a n d  1:tiat p l a i n t i f f  d i d  so re1 y. 

P l a i n t i f f  contends t h a t  i t s  reIiance was t o  i t s  d e t r i m e n t  becanse 

t h e r e  was no e q u i p m e n t  o r  call l i s t s  purchased, a n d  t h a t  as a 

resu l l r .  o f  it:; r e l i a n c e  i t  h a s  been damaged i n  the amount of 

a p p r o x i m a t e l y  $ 7 . 5  m i l l i o n .  

r e  1 y upon 1: 11 e s e r epr e s e r i  Ir. a t i c)ri s i 11 de t e r.rri i. n i r i  (1 

L r i  t h e  i n s L a n t  mot-ion, d e f e n d a n t  P a u l  moves I.0 be dismissed 

f r o m  this a c t i o n  on t he  q r o u n d s  ILhat. (1) emails bel.ween P a u l ‘ s  

p r i o r  counsel a n d  p l a i r i t i f f ’ s  counsel show t h a t  there was a 

“ p r e l i m i n a r y  a g r e e m e n t ”  or ‘ ‘dea l”  t h a t  removed him f rom t h e s e  

p r o c e e t l i n q s ;  ( 2 )  p l a i n t i f f ,  2 s o p h i s t i c a t e d  enLil :y ,  c:(.)ul.d n o t  have 

r e a s o n a b l y  re1 icd on a n y  a1.11 eged m i s r e p r e s e n t a t . i o n s  because i l  

failed t o  c o n d u c t  d u e  d i l i y e n c e ,  and i n  a n y  event, it  could not: 

h a v e  r e l i e d  o n  P a u l ’ s  s t a t e r n e n l r . ~  b e c a u s e  he had n o  c o n t a c t  

wha t . socve r  w.i th p l a i n t i f - f  regarding t.he i r ivest-mcnt;  a n d  ( 3 )  h i s  

c o n s t i t . u t  i o n 3  1. rigk1t.s i w e  b e i n g  in Fr j riyed upon b e c a u s e  k e y  
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w i I..nesses h a v c  n o t  heen deposed arid he i s  u n a b l e  t o  p r e s e n t  ;I 

d c f c n s e  o r  o t h e r w i s e  p a r t i c i p a t e  i n  a f u t u r e  t r i a l  of t h i s  a c t j o r i .  

P1 a i  r i t . i . f f  opposes  t h e  rriokion arid a r g u e s  t h a t  t h e  ernail sLr i r ig  

r e l i e d  r i p o r i  b y  P a u l  s h n w : ;  t .hat  t h e  p a r t i e s  werc i.ri n e g o t i a t i o n  

a b o u  I_ a set. tl ernent, br.1 L [.ha 1.. a se  1: Illement was never i n  fact 

r e a c h e d .  P l a i n t i f f  a l s o  a r g u c s  t - h a t  P a u l ’ s  1 i - a b i l i t y  f o r  f r a u d  is 

s u p p o r t e d  b y  t h e  e v i d e n c e  q a t h c r c d  b y  p l c l i . n t i € i  t h u s  f a r  arid t h a I  

P a u l ‘ s  c o n s t i t . u t i o n a 1  r i g h t s  are n o t  b e i  rig i n f r i n g e d  upon. 

On a m o t i o n  Lc d i s m i s s  p u r s u a n t  t o  CPT,R 3 2 1 1 ,  
t h e  p l e a d i n g  i s  t o  be a f f o r d e d  a 1 i b e r a l  
c o n s t r u c t . i o r 1 ,  We a c c e p t  t h e  f -ac ts  a s  a1 1 eged  
i n  t - h c  corrlplair-it a s  t r u e ,  a c c o r d  p l a i  nLiffs 
t h e  b e n e f i t :  01 e v e r y  p o s s i b l e  f a v o r a b l e  
i n f e r e n c e ,  and d e t e r m i n e  o n l y  w h e t h e r  t h e  
f3ct.s a s  a l l e g e d  f i t  w i t h i n  a n y  c o g n i z a b l e  
l e g a l  t h e o r y .  

Leon v. M a r t i n e z ,  84 N Y 2 d  8 3 ,  8 7 - 8 8  ( 1 9 9 4 )  ( i n t e r n a l  c i t a t i o n s  

o m i t t e d ) .  

W i t - 1 1  respect  (10 t h e  “ p r e l i m i n a r y  a g r e e m e n t ”  o r  “deal” t.o 

rernove Paul f rom t-hese p r o c e e d i n g s ,  I-here i s  no e v i d e n c e  t h a t  a n  

a g r e e m e n t  was e v e r  f i n a l i z e d  o r  execut.ed be tween  t h e  p a r t i e s .  T h e  

e m a i l  c h a i n  r e f e r r e d  t o  b y  P a u l  arid a t t a c h e d  t o  h i s  A f - i i r m a t i o r i  i n  

S u p p o r t ,  m e r e l y  re f l . ec t s  t h e  n e g o t . i a t i o n  of ;3. s e t t l e m e n t  a n d  lis n o t  

e v i d e n c e  t.haL a s e t t l e m e n t  w a s  i r i  I lact  r e a c h e d .  Accordingly, t h e  

C o u r t .  c a n n o t  d i s m i s s  the f r a u d  claim a s s e r t e d  a g a i . n s t  P a u l  on th i s  
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b a s i s .  

Next. ,  w i t h  r e s p e c t  t o  P a u l ’ s  aryumenL 1-hat. t he  f r a u d  c l a i m  

s h o u l d  f a i l  because pl  a i , r i t  i. f f d i d  n o t  conduct .  a d e q u a t e  due  

d i l i g e n c e  x i c l  cou1.d not. h a v e  reasorlab1 y re1.i et3 o r 1  a n y  of  t - h c  

a l l e g e d  misrepresentati o n s ,  t.he Court f i n d s  t -ha t .  t h e s e  a r g u m e n t s  

r a i s e  i s s u e s  o r  fact. that: cannot:. tie decided c)n  a rnot:.i c)ri tn dismiss. 

See DDcJ Mtii-iagement,  LLC v. Rhonc G r o u p  LLC, 15 NY3d 14’1, 155 

(2010). 

I n s o f a r  a s  P a u l  h a s  r a i s e d  c o n c e r n s  r e y a r - d i n g  h i s  

c o n s t i t u t i o n a l  r i g h t s ,  t h e s e  a r e  riot g r o u n d s  f o r  P a u l .  t o  b e  

d i s m i s s e d  f rom t h i s  a c t . i o n .  Moreover, t.o t h e  extenlr  P a u l  i s  

concerned t h a t  h e  i s  u n a b l e  t o  p a r t . i c i p a t c  i n  t.he ( . . r ia l  of t h i s  

c a s e ,  t h e  Court. n o t . e s  t h a t  ;$ t r i a l  date has n o t  been  set. arid i r i  

f a c t  t h i s  c a s e  h a s  been r.errioved fr-orn the C o u r t ’ s  t r i a l  calendar- b y  

t h e  Decision/Order of  t h i s  Court d a t e d  A p r i  1 30, 2012. Cons i s t . e r i t  

with p r i o r  i r i s t r - u c t i a n s  t o  t h e  p a r t i e s  arid a s  exprcs sec l  in a l e t t e r  

d a t e d  February 1 6 ,  2 0 1 1  f r o m  t h e  C o u r t  t o  Mr. P a u l ,  Lhe C o u r t  h a s  

e n s u r e d  and  w i l l  c o n t i n u e  to e n s u r e  t h a t  t h e  o t h e r .  parties i n  t h i s  

action c o p y  P a u l  ori a l l  p a p e r s  s e r v e d  arid t h a t  P a u l  is i n c l u d e d  i n  

any  m a i l i n g s  t h a t  may  be . s e n t  t o  t . h c  p a r t i . e s  hy the  C o u r t .  

Tn a c c o r d a n c e  w i 1 . h  t h e  f o r e g o i n g ,  t h e  i.nstar-it moLion i s  
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dcnicd. 

J . S . C .  
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