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SUPREME: COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IA PART 39 

CADLEROCK J O I N T  VEN'l'URE, Ti. P. , 

P I . a i n t i f f ,  

- a g a i n s t  - 

DAVID S .  BERSSON, DAVID COOPEK, MEL 
COOPER,  and  SARAH C. HII,T.,ER, 

D e f e n d a n t s .  

BARBARA R. JCAPNICK, J. 

DECISION/ORDER 
l n d c x  No. 601191/06 
Motion  Sey. No. 0 0 9  
a n d  011 

NEW YOMK 

d i s p o s i t i o n .  

In m o t i o n  seq.  n o .  0 0 9 ,  p l a i n t i € f  Cad le r -ock  J o i n t  V e n t u r e ,  

L. E ) .  ( " C a d l e r o c k " )  moves ,  p u r s u a n t  t.o CPT,R 2 3 0 8 ,  5 2 1 0  arid 5 2 5 1 ,  t o  

p u n i s h  defcndar-i(: / judgmerlt  d e b t o r  David Cooper. by f ].ne, t . he  c o s t s  of  

t h i s  motjon or i m p r i s o n m e n t ,  o r  hoLh, for contempt o f ,  v i o l a t i o n  of 

and non-compliar ice  w i t h  t h e  O r d c r  of  Lhis  C o u r t  dated Septernber  1 ,  

2010, a s  well as t h e  J u d i c i a l  Subpoenas  Duces Tecum, e a c h  d a t e d  

March 2 5 ,  2 0 0 9 ,  a n d  f o r  c o n d u c t  t h a t .  was c a l c u l a t e d  t u ,  o r  actually 

d i d  defeat, i m p a i r ,  impede o r  p r e j u d i c e  p l a i n t i r f ' s  r i g h t s  or 

r e m e d i e s ,  in t - h a t  t.he dcfendanL f a i l e d  L o  p r o d u c e  documerits ordered 

by t h i s  Court:. and r e q u i  red hy Suhpoena ,  a r i d  t o  cornpel d e f e n d a n t  

David Cooper t o  comp1,y w i t . h  s a i d  O r d e r  and Subpoena:; 

In m o t i o r i  seq .  no .  0 1 1 ,  p l a i n L i f f  moves p u r s u a n t  t o  t h e  same 
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sectinns of  t h e  C P J , R ,  I-to p u n i s h  Card O t . t . i l  j w C o o p e r  ( t h e  w i f e  of  

dcfer idar i t / judgrnent .  debtor- David Cooper )  b y  f i ne, t h e  c o s t s  of t h i s  

mot ion  or imprisonmeri t ,  o r  both, f o r  contempt: o f ,  v i o l a t - i o n  o f  arid 

non-compl iance  w i t h  t h e  J u d i c i a  1 Subpoenas Uucus Tecum, d a t e d  May 

11, 2 0 1 1 ,  and  f o r  c ~ r i d u c t  t h a t  was calculated t .o, or a c t u a l l y  d i d  

d e f c a t ,  i m p a i r ,  impcde or p r : e j u d i c : e  p l a i n t i f f ’ s  rj gt1l.s o r  r e m e d i e s ,  

i n  t h a t .  Mrs . Ott.i.1 io -Cooper  f a i l e d  t o  p r o d u c e  document.s r e q u i r e d  by 

Subpoena. and  f - a i l e d  t o  a p p c a r  f o r  h e r ,  d e p o s i t i o n ,  ant3 t o  coinpel her 

t.o comply w i t h  s a i d  Order- and  Subpoenas .  

P l a i n t i f f  h o l d s  a Judgment by  a s s i y n r r e n t  a g a i n s t .  t h e  

d e f e n d a n t s  i n  t h i s  case i n  t . he  sum of  $ 3 3 5 , 2 4 3 .  55  which was fil.e(J. 

i n  t h e  N e w  York County  C l . e r k ’ s  Orrice on May 7 ,  2 0 0 7 .  Based o n  t h e  

J u d y m e r i t ,  p l a . i n k i f f  s e r v e d  a J u d i c i a l  Subpoena Duces  Tecum dat-ed 

March 2 5 ,  2 0 0 8  on d e f c n d a n t  Davi.cl Cooper .  W h i l e  David Cooper. d i d  

a p p e a r  f o r  a d c p o s i t i o r i  on F e b r u a r y  1 7 ,  2 0 1 0 ,  lie a l l e q c d l y  h a s  not 

c.: o m p  1 i e (3 w i. t h p 1 a i n  I- i f f ’ s doc u m e  n t re yu e .cj t s . 

In a d d i t i o n ,  t h i s  C o u r t  issued a n  O r d e r  d a t e d  Sep tember  1, 

2 0 1 0  d i . r e c t i . n g  David Cooper  (and h i s  f a t h e r ,  co-dcfendant. Me1 

Cooper)  t o  t u r n  over documerits r e q u e s t e d  i n  the Subpoena a n d  duri.rig 

t h e  p o s t - j u d g m e n t  deposj.ttion h e l d  on F e b r u a r y  1 7 ,  2 0 1 0 .  H o w e v e r ,  

a c c o r d i n g  t.o C a d l e r o c k ,  j u d g m e n t - d e b t o r  David Cooper  h a s  f a i l . e d  t o  

p roduce  a n y  (.if t h e  documents  r c q u i r c d  b y  s a i d  Order- ,  d e s p i t . e  
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numerous r e q u e s t s  h y  p l a i n t i f f  and  c o n € e r c n c e s  w i t - h  t h i s  C o u r t .  

Davi.c3 Cooper  cont.er1d.r; t h a t .  all r e s p o n s i v e  documents  were a1 r e a d y  

p r o v i d e d  prior- t.o thE: Febt-.(.iary 1 7 ,  2010 d e p o s i t j  o r i  and t h a t  any 

n e w l y  d i s c e r n e d  documeriLs werc att .achecl t.o thc: upposi  t i o n  papers 

d a t c d  Apri 1 2 9 ,  2 0 1 1 .  

By 1n te r i .m  O r d e r  tlaI:ecJ. May 1 3 ,  2 0 1 1 ,  L h i s  C o u r t  d i r e c t e d  

Cadel r o c k  “ t o  issue a subpoena  t o  [Davi d ]  C o o p e r ‘ s  wife d i r e c t l y  

f o r  m o r t . q a q c - r e l a t e d  docriments arid f o r  h e r  deposi Lion”  b a s e d  o n  

David Cooper’ s t e s t i m o n y  t . h a t  t -hose  r e c o r d s  a n d  Lhe management of  

t h e  mor tgage  a c c o u n t  a r e  handled by h j . s  w i f c .  

Appaxelnt l y ,  Subpoenas D u c e s  ‘Tecum were s e r v e d  on  Mrs. O t - t i l i o -  

Cooper i n  May 2 0 1 1  arid C a d e l r o c k  c o n t e n d s  t h u t  s h e  too i s  r e f u s j  rig 

t o  comply with t h o s c  Subpoenas by f a i l i n g  L o  p r o d u c e  document-s o r  

t o  a p p e a r  f o r  a d e p o s i t i . o n .  

I n  o p p o s i t i o n  papers d a t c d  O c t o b e r  201 .1 ,  Mrs. O t t i l i o - C o o p e r  

c l a i m c d  t h a t  s h e  had  j u s t  g i v e n  b i r t h  t o  her f i r s t  c h i l d ,  and was 

t h e  c h i l d ‘ s  p r i m a r y  care  g i v e r ,  making i t  d i f f i c u l t  f o r  her t o  

r e s p o n d  t o  Lhe Subpoenas  o r  he  away f rom her s o r i  l o n q  enouqh  t o  

a p p e a r  f o r  a deposi lion. 

The  C o u r t  a d j o u r - r e d  t-hese m o t i o n s  s e v c r a l  t i m e s  and on 
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F e b r u a r y  2 8 ,  20.12, c o u n s e l  for M r s .  Ot-Cil io-Cooper  r a i s e d  Lor t h e  

f i r - s t  t i m e  t h e  issue c ) f  w h e t h e r  01- riot her  i n d i v i d u a l  account...; were 

d i s c o v e r a b l e  pur-suanl.  t o  t.he p o s t  - j u d g m e n t  Subpoena s e r v e d  on h e r .  

The CourL gave  e a c h  s i d e  t i m e  t.o submit. short. l e t t e r  b r i e f s  to 

dddress t h i s  one  i s s u e .  SLeven Giordano,  E s q .  Of- V l o c k  & 

A s s o c i a t e s ,  E .  C:. submi t t . ed  ;I l e t t e r .  on beha l f  01 p l a i n t i i f f  

Cad le rock  dat.ed March 6 ,  2 0 1 2 .  Harrrion L u t z e r - ,  Esq. submi (:Led a 

l e t . t e r  i ) r i  h eha l f  of C a r d  O t t i l i o - C o o p e r  on March 1 4 ,  2 0 1 2 .  Michae l  

Fishman, Esq. O f  Monkeiro & Fishman T.,LP a l s o  s u b m i t t e d  a l e t l - e r  on 

March 1 4 ,  2 0 1 2  on b e h a l f  of David Cooper .  

CPLR 522.3 g o v e r n s  t h e  scope of  d i s c l o s u r e  r e g a r d i n g  p o s t  

judgment s u b p o e n a s  - I t  p r o v i d e s  i n  r e l e v a n t .  p a r t  t h a t  \' [ a ]  t any  

t i m e  b e f o r e  a judgment- i s  s a t i s f i e d  or' v a c a t e d ,  t h e  judgment 

c r e d i t o r  may compel  d i s c l o s u r e  of a l l .  ma t t e r .  r e l e v a n t  t o  t h e  

sat i s f  a c t  i o n  of- t h e  Ij udcjment , b y  s c r v i n y  upon any  p e r s o n  a 

subpoena .  . . . " ( e m p h a s i s  a d d e d )  . 

CPT,R 5223 " p e r m i t s  t h e  c r e d i t o r  a b r o a d  range of  i n q u i r y  

t h r o u g h  e i t h e r  t h e  judqmerit. d e b t o r  (.)I> any t - h i r d  p e r s o n  w i t h  

knowlcdqe oE t h e  d e b t o r ' s  p r o p e r t y .  " I C D  G T O U ~  v. I s r a e l  F o r c j y n  

T r a d e  Co. ( [ J S A ) ,  2 2 4  A D 2 d  293,  294 (1"'' Dep'C 1996). 

T h e  judgment c r e d i t o r  i s e n t i t l  ed t o  s e e k  
t i  i s c l o s u r e  i n  r e s p e c t  01 "all ma 1 t.er r c l e v a r i t  
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t o  t h e  s a t i s f a c t i o n  of  t h c  judyrner-it. ." ' l 'h is  i.s 
a g e n e r o u s  s t a n d a r d  a n d  p e r m i t - s  t h e  c r e d i t o r  a 
broad r a n g e  of  i n q u i r y  t h r o u g h  e i t h e r  t h e  
judgmcnt  d e b t o r  or a n y  t h i r d  p e r s o n  w i t . 1 )  l i g h t  
t o  s h e d  (111 t .hc  c l c b t o r ' s  p r o p e r t y ,  p r e s e n t .  or 
po t . cn t  i a l  . 

Re1 evancy  i 3 I.he cent . ra l  t heme .  An a t t e m p t  t o  
delir-1eat.e t.he i n q u i r i e s  t h a t  can be made o r  
t h e  m a t e r i a l s  t h a t  c a n  he e1icil :ed would he 
f u t i l e .  I l l u s t - r a t i o n s  abound.  A j o i n t  income 
t .ax r e t u r n ,  f o r  example, i s  d i s c o v e r a b l e  even  
thouglri only one of  t h e  s p o u s e s  i s  t h e  judgment 
d e b t o r .  I t  i s  r e l e v a n t .  t o  t he  judgment  
d e b t o r ' s  income and p r o p c r t y .  

Davj (3 D. .Si e y e 1  , P r a c t i c e  ComneriLaries, McKinney' s Cons L a w s  of N Y ,  

B o o k  7B, CPLR C5723: 2. 

T r i  E s t a t e  of Rober-L M a r c e c a ,  2006 N.Y. M i s c .  LEXlS 5 2 4 0 ,  a t  "9 

( S u r  C t . ,  N Y  Co 2006) I the executors of  dn e s t a t e  s o u g h t  a n  order to 

compel r e s p o n d e n t ' s  w i f e ,  w h o  was not. a p a r t y  t o  the a c t i o n ,  t o  

answer a Subpoena Duces Tecum e n a b l i n g  p e t i t - i o r i e r s  t o  e n f o r c e  a n  

o u t s t a n d i n g  judgmen t .  The r e s p o n d e n t s  rna in t a ined  t h a t  t h e  

r e q u e s t e d  d i s c o v e r y  i m p r o p e r l y  i n q u i r e d  i n l o  t h e  f i n a n c e s  of the 

r e s p o n d e n t ' s  wife. The C o u r t  s t a t e d  i n  r e l e v a n t  p a r t :  

T h e  f u n c t i  or1 of Lhe pos t - judgmen t  d i . s c l o s u r e  
i s  Iio enable  a judgment c r c d i t o r  t o  l e a r n  
w h e t h e r  t.he judgment  deb t .o r  h a s  t.he means t o  
s a t i s f y  t h e  o u t s t a n d i n g  o b l i y t l t i  on. 'I'he scope 
of p e r m i s s i b l  e d i s c 1  ( > s u r e  i n c l u d e s  d i r e c t  
i n q u i r y  of t h e  j udyment debl:or '  s f a m i l y  arid 
f r i e n d s ,  and a n y  t h i r d  p e r s o n  who can p r o v i d e  
in fo rmaI - ion ,  i d c n t i f y ,  o r  1oca t .e  p r o p e r t y  
which may bc used  t.o s a t i s f y  t.he judgment. .  

Id. ( i i - i l e rna .1  c i t a t : . i ons  omi t t . ed )  . The C o u r t  t h e n  held t h a t .  " .  . . 
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t.he f i n a n c e s  01 r e s p o n d c n t . ’ s  wife . . a r e  proper  s u b j e c t s  of  

i n q u i r y  t o  t h e  e x t e n t  o f  r e s p o n d e n t ‘ s  i n t e r e s t s  t h e r - e i n . ”  Id. 

( c i t i n g  OaLes v .  O ~ l t e ~ ,  33 AD2d  1 3 3  Dep‘ t  13691 [ u p h o l d i n y  a 

p o s t -  judgment  subpoena  s e r v e d  c)n j iidgment d e b t o r ‘  s mothe r  a 1.leged 

t o  hold j o i n t  hank accourlt:I; wit.h d e b t o r ]  ) . 

Her-e, Cad1 elrock m a i n t a i n s  t h a t  Ottilio-Cooper’ s i n d i v i d u a l  

r e c o r d s  a r c  a l l  r e l e v a r - i I .  unde r  a b r o a d  reac3i.r-iy of CPLR 5 2 2 3 .  See 

K a j i  v. Hank S c p a h - - I r a n ,  139 Misc2d 1026 ( S u p  C L ,  N Y  C n  1 9 8 8 )  which 

s t a t c s ,  “ [ t l h i s  i s  a g e n e r o u s  s t a n d a r d  a n d  p e r m i t s  t.ke c r e d i t - n r  a 

b r o a d  r a n g e  o f  i n q u i . r y  t h r o u g h  e i t h e r  t h e  judgrnerlt d e b t o r  o r  any  

t . h i  rd p e r s o n  w i I : h  l i g h t  t o  s h e d  on the d e b t o r ’ s  p r o p e r t y ,  p r e s e n t  

o r  p o t e n t i a l . ”  F u r t h e r ,  in Siemens & Iialske v .  Grcs, 7 7  M i s c 2 d  7 4 5  

(Sup C t . ,  N Y  Co 1973)’ aff‘d 43 A D 2 d  1021 (1‘” Dep’t 1974), t h e  Cour t  

s t a t e d  t h a t .  “ t .he  p u b l i c  p o l i c y  i s  ‘t.o put r - i c  o b s t a c l e  i n  t h e  p a l h  

of one s e e k i n g  t.o secure t h e  enforcerrierit of  a judgment  of a c o u r t  

of  competent  j u r i s d i c t i o n ,  I’ 

Mrs. O t t i l i o - C o o p e r  a r g u e s ,  however,  t h a t  t h e  “ a l l  m a t t e r s  

r e l e v a n t  t o  L h e  s a t i s f a c t i o n  o f  t h e  judgment” standard s e t  forth i n  

CPLR .5223 s h o u l d  h e  st .r j  c t l y  c o n s t r u e d  i n  s j . t u a t i o n s  j r ivolvinq 

n o n - p a r t i e s .  Shc c i t e s  numerous c a s e s  att.ernpt:ing t o  b o l s t e r  her 

p o s i t i o n  that: N e w  York c o u r t s  have  r o u t i n e l y  q u a s h e d  o r  o t h e r w i s e  

failed t o  e n f o r c e  Subpoenas which seek t .he  i r i d i v i d ~ z a l ,  persor ia l  

b 
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o r  p r o p r i e l - a r y  i r i fo rma t ion  of  a non-par t -y  w i t n e s s ,  a s  p l a i n t i f f  

a t t e m p t s  t o  do h e r e .  However,  t . h i  s CourL:  i i n d s  t.hat. t h e s e  c a s e s  

a r e  n o t  a p p l i c a b l e  t o  t h e  f a c t . s  here, w h e r e  David Coopcr  h a s  

t e s t . i f  ic!d t h a t  h i s  w i f e  c o n t . r o l  s the rnorLgage a c c o u n t s  and  other 

f i n a n c i a l  m a t t e r s .  

W h i l e  Mrs. O t t i l i o - C o o p e r .  m a i n t a i n s  t h a t  C a d l e r o c k  j .c; n o t  

e n t j . t l . e d  tc., tier per so r i a l  , private i n f o r m a t i o n ,  slie a s k s  t h a t  L O  t h e  

extenl :  Lt1.i s C o u r t  b e l i e v e s  t h a t  h e r  persor ia l .  bank  acc2.ouril:s: a r e  

d i s c o v e r a b l e ,  that a n y  l i n e  i t e m  r e g a r d i n g  her p e r s o n a l  e x p e n s e s  be 

redacted arid o n l y  items b e  d i s c l o s e d  as t h e y  r e l a t e  t o  the  judgment. 

d e b t o r .  'This C o u r t  d e c l i n e s  t o  order s u c h  r e d a c t i o n s  - 

According1 y ,  t h e  C o u r t  d i r e c t . s  t - h a t  Mrs. Otti l i o - C o o p e r  

p r o d u c e  a l l  h e r  bank a c c o u n t  s ta temer1t .s  f rom May 7 ,  2 0 0 7 ,  t.he d a t e  

of  t h e  Judgment ,  t o  t h e  present , I.0 p l a i n t i f f ' s  a t t - o r n e y  w i t h i n  30 

days: of t h e  d a t e  of  t - h i s  O r d e r ,  arid a p p e a r  f o r  a d e p o s i t i o n  wi . thin 

3 0  days a f t e r  t -kat . .  

After 60 days have  t . r a n s p i r e d ,  t h e  issue a s  t.o whether 

def -endan t  David Cooper  and  rioxi-party C a r a  O t t i l i o - C o o p e r  h a v e  f u l l y  

compl i ed  w i t h  t h e  Subpoenas  s e r v e d  upon them by p l a i n t i f f  shall be  

r e f e r r e d  t o  a S p e c i a l  R e f e r e e  who shall be d e s i g n a t e d  t o  h e a r  and 

r e p o r t  w i t h  recommendat. ions t o  t h i s  Cour t . .  
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I t  i s  O R D E K E D  t h a t  L h i s  m a t t e r  i s  h e r e b y  r e € e r r e d  t o  t h e  

S p e c i a l  Refer.ee C l e r k  f o r  placemen?. a t  t.ke e a r l i , e s t  p o s s i b l e  d a t e ,  

after Septernbcr 20, 2 0 1 2 ,  u p o r ]  Lhe c a l e n d a r  01 t h e  S p e c i a l  Referees 

P a r t  ( P a r t  SRP), which ,  i . r i  a c c o r d a n c e  w i t h  t h c  Rules of  t h a t  P a r t ,  

shall a s s i g n  t h i s  m a t t . c r  t o  an a v a i . l a b l e  S p e c i a l  R e f e r e e  t o  h e a r  

and  r e p o r t  ;is specified above, and i t  i s  f u r t h e r  

OIIDEKET) t - t i a t  c o u n s e l  s h a l l  i m m e d i a t e l y  c o n s u l t  one anoLhcr  and 

c o u n s e l  f o r  p l a i n t i f f  s h a l l ,  w i t k i n  15  days f rom \.he date of [ - h i s  

O r d e r ,  s u b m i t  t.o the  Spccial l < e f c r e e  C l e r k  by fax o r  e - m a i l  an 

I n f o r m a t i o n  Sheet’ c o n t a i n i n g  all t h e  i n f  or rna t ion  c a l l e d  for 

t h e r e i n  a n d  t h a t ,  as soor1 as p r a c t i c a l  thereafter, t h e  Special 

R e f e r e e  C l e r k  s h a l l  a d v i s e  counsel f o r  t .he p a r l i e s  and  the non- 

p a r l y  of t h e  date f i x e d  f o r  t h e  a p p e a r a n c e  of t h e  m a t t - e r  upon the 

c a l e n d a r  o f  t h e  Spcclal R e f e r e e  P a r t ,  a n d  it. i.s f u r t - h e r  

Ol<DERED t h a t  t h e  p a r t i e s  s h a l l  appear f o r  the  r e f e r e n c e  

h e a r i n g ,  i n c l u d i n g  w i t h  a l l  w i t n e s s e s  and  e v i d e n c e  I-.hey s e e k  t.o 

p r e s e n t ,  and s h a l l  be r e a d y  t o  p r o c e e d ,  on t h e  d a t e  f i r s t .  f i x e d  b y  

t he  S p e c i a l  Referee Clerk subjec t :  o n l y  t.o any cldjournmerlL t h a t  may 

be a u t h o r i z e d  b y  the S p e c i a l  R e f e r e e  P a r t  i n  a c c o r d a n c e  w i t h  t h e  

Rules of t - h a t  P a r t ,  arid i t  i s  f u r t h e r  

’ Copi.es a r e  a v a i l a b l e  i n  Rm.  119M at .  6 0  Cenl:rc Street and  
(.in t h e  Court’ s w e b s i t e  a t  w w w .  nycour t . 3 .  gov/supctrnanh u n d e r  
“ R e f e r e n c e s ”  sec t . i o r i  of  t h e  ” C o u r t h o u s e  P r o c e d u r e s ”  l i n k .  
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ORDERED t h a L  t h e  h e a r i n g  w i l l  bc c o n d u c t e d  in Lhe same manner  

a s  a t r i a l  beforc a J u s t i c e  wi thout .  a j u r y  arid, excep t .  a s  o t h e r w i s e  

direclr-ed. by t h e  S p e c i a l .  R e f e r e e  for good cause shown,  t.he ( . r i a l  of 

t h e  i - s sues  s p e c i f i e d  above  shall p r o c e e d  from d a y  t o  d a y  u n t i l  

comple t . ion ,  a n d  i t  is f u r t h e r  

O R D E R E D  t h a t  a n y  m o t i o n  t o  confirm or d i s a f r i r m  t h e  Repor t  of 

t h e  S p e c i a l  R e f c r c e  shall he made w i t h i n  t h e  t i m e  arid i n  t h e  rileinner 

s p e c i f i e d  in C P L R  4 4 0 3  a n d  S e c t i o n  2 0 2 . 4 4  01 t h c  l l r i i f o r m  R u l e s  fox. 

t h e  T r i a l  C o u r t s .  

T h i s  c o n s t i t u t - e s  t h e  D e c i s i o n  a n d  Or 'der  nf t h i s  C o u r L .  

J . S . C .  
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