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Plaintitf, Chicken Soup L[or the Soul Publishing, Tna., a/h/a
Chicken Soup for the Soul, LLC (“Chicken Soup”), moves, pursuant
to CPLR 3212, for summary judgment on the Complaint.

Defendant, Cinsay, Ingc., cross-moves, pursuant to CPLR
3211 (a) (8), to dismiss the Complaint for lack of personal
jurisdictLion and Lhe named plaintiff’'s lack of standing to suc.
In the alternative, defendanl crogs-moves to dismiss, pursuant to
CPLR 327, bascd on Lhe doctrine ot forum non conveniens.

BACKGROUND

Chicken sSoup commenced this action secking to recover
damages rom Cinsay [or the alleged breach of a Licensing
Agreement between the parties. ‘lhe Complaint includes the
following factual allegations.

Chicken Soup 1s a Connceclicul limited lLiability company.
Cinsay 1% a Nevada corporation with iteg principal place of
businesas inn Dallas, Tewas.

On March 22, 2010, Chicken Soup, as lhicensor, and Cinsay, as

Company, entered into a Licensing Agreement, pursuant to which,
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Chicken Soup agreed to llccense to Cinsay cerlain righlts to use

the Chicken Soup’s name, [or a term ol four ycars. Section 2 of
the Ticensing Agreement, entitled Grant of Rights, provides, in
part:

(a) Subject to compliance with all Lhe terms
and conditions of this Agreement, Ihcensor
hereby grants to Company, during the ConlLract
Period and in the ContracL Territory, Lho
lindited, non-transferrable, non-exclugive,
revocable right and license to use the
Property in connection wilh the manufaclure,
adverllgscment, distribution and sale of
Licensed Products through Company’s Websilte
Platform only Lo consumers in the Contact
Territory during the Contract Period, and
Company does hercby agree to manufacture,
advertise, distribute and gell Licensed
Products through Company’s Wchsite pPlatform
Lo consumers in the Conlract Territory during
Lhe Ceonlract Period

(Licensing Agreement, NoL of Mot, Fxh B). Section 6, entitled
Guaranteed Royalty, reguired Cinsay to pay Chicken Soup
“guarantcced, annual, non-relfundablc, recoupable royalties” in the
amount ot $80,000, uporn Lhe execution of the agreement; 540,000
by March 1, 2011, $40,000 by March 1, 2012, and $40,000 by March
1, 2013 (id.).
Scction 12, entitled Approval and Quality Control of

Licensed Products, states, in part:

(a) lLicensor will have the right to approve

or disapprove, at all stages of development,

Lhe gualily, style, design, colors,

appecarance, material, proLolypces, packaging

and workmanship of all Liccnsed Products, and

Lo approve or disapprove any and all

endorsementls, trademarks, trade names,
designg, slogans, and/or logos used in

b
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(1d.

connection with the Licensed Producls.
Company will not distribute or sell any such
product which has nol ben approved by
Licensor or which is, at any time,
disapproved by Liccnsor in accordance with
the provisions hercinbelow.

(b) Before distribuling or selling any
Licensed pProducls hereunder, Company wil |l
submil Lo Liccnsor ... for it cxamination
and approval or disapproval, a pre-production
sample of each sku Lhercof together wilh
detailed information on materials, packaging,
containers, hang tags, labels and the lLike.
Licensor will within tourteen (14) calendar
days of receipl of such sample, examine and
either approve or disapprove such sample, and
notify Company in writing of its approval or
digapproval by the end of the period. L[ any
submitted item is disapproved, Company will
be advised of the sgpecific reasons [or such
digapproval in each case

ion 22, entitled lerminatlon, states, in parl:

r

{a) 1f either Party at any time during the
Contract Period of this Agrecment will (1)
fail to make any paymcent of any sum of moncy
herein specified to be made, or (ii) fail Lo
materially obscrve or perform any ol Lhe
covenanls, agreements, or obligations
hercunder (other than the payment ol money),
the non-detaulting party may tcrminate this
Agreement as follows: ag Lo (a) 1% such
payment iz not made within ten (10) days
after defaulling Party will have recoived
written notice of such failure Lo make
payuwerit, or as to (b) 1[ such material
dcefaull 18 nol cured (if capable of cure)
within thirty (30) days after Lhe defaulting
parLy will have rcceclved written notice
specifying such default

{e) Upon the termination of this Agreement,
notwithstanding anything to the contrary

»l




herein, all rights licensed to Company under
Lhis Agreement inmediately reverl Lo Licensor
without: any furlher notice and all unpaid
CuaranLeed Rovalty payments and any other
payments duc Licensor, including
reimbursements and earned Royally payment:s,
for Lhe Contract Period shall bc decmed to be
fully earned and shall bc paid to Licensor
within five (5) days from the effective daLc
of Lerninalion
(id.) .

Section 33, entitled Prevailing Party, statog:
1f any Party to this Agreement brings an
action to enforce its righls undcr this
Agrcecement, the prevailing Party will be
cntitled to recover its costs and expensoes,
including reasonable attorneys’ fees,
incurred in connection with such action,
tneluding any appeal of such action. For
those purposes, the Cerm “provailing Party”
wil!l mean the Party that will have
substantial ly prevailed on the principal
gubstantive isgsues in disgpule

It is undisputed that Cinsay made the 580,000 Guarantcced
Royally payment upon the execution ot the Licensing Agrecment,
but Failed Lo make any additional payments. 1t 1z also
undisputed that Chicken Soup scnl Cinsay written requests [or
payment . Cinsay tailed to comply with the requests for payment
and this action ensued.

The Complaint alleges a causc ol aclion Lor breach of the
Guaranteed Rovalty payments provigion of Lhe Liconsing Agreement,
and seeks to recover damages in Lhe amount of $120,000, plus

cosls, expenses, and interest.
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Cinsay answered, generally denying the allcgations in the
Complaint, and asserting numercous affirmative defenses, including
lack of personal jurisdiction over Cinsay and Lhe named
plaintifl s lack of standing Lo sue.

Chicken Soup now get

kg gummary judgment on Lhe Complaint.

In addition to opposing the summary judgment motion, Cinsay sceka
to dismiss the Complaint for lack of personal jurisdiction over
i1l, based on the named plaintiff’'s lack of standing to sue, and
baged on the doctrine of foruw non converiens.
DISCUSSION

The Complaint alleges Lhat Lhce Court has jurisdiclLion over
Cinsay pursuant Lo CPLR 302 (a) (1), which authorizes Lhe courts of
Lhig State to cxcrcise personal jurisdiction over any
nondomiciliary who, 1n person or through an agent, “cransacls any
bugsiness within the stale” ag Lo any causce of action arising from
such transaction. The purpese of (PLR 302 ia to extend the
jurisdiction of our State courts to nonresidenls who have engaged
in some purposeful activity in the State in connection with the
matter in sult (see Parke -Bernet Galleries, Inc. v Franklyn, 26
Ny2d 13, 16 [197/0]). CPLR 302 i a single - -act slatule reguiring
one purposeful transaction to confer Jurisdiction in New York
(id.). 'The key inguiry is whether defendant purposefully availled
itgelf of the privilege of conducting activities within New York
and thereby invoked the benefits and protections of its laws (id.

at 18). The burden ol proving personal jurisdiction is on the



party ageerting 1L (gce Ziperman v Frontier Hotel of Las Vegas,
50 AD2d 581 [2d Dopt 1975]1) .

More, Chicken Soup insists that Cinsay had a purposctul
transaction in New York CilLy in connection with Che Ticensing
Agreement . Specifically, Chicken Soup contends that the parties
reached a “meeting ol Lhe minds” regarding Lhe Licensing
Agreement during contract negolbiations on January 13, 2012, at
Lthe TTarvard Club, Tocated at 27 West 44 Street, New York, New
York. To support its position, Chicken Soup submits, among othor
things, a January 15, 2010 emall from Matthew Paplsh, the
President and Chicf Exccutive Officer (“CRrO*) of Cinsay, Lo
William J. Rouhana, Jr., Lhe CEO ol Chicken Soup, rcferencing the
parties “meeting of the minds” rcgarding the Licoensing Agreemcnt,
and further stallng, “1'm pretty clear how this decal can work for
both parlies and would like to close this up by the end ol next
week” (Rouhana Affid, Exh 2). The Court finds thal tLhis
submission amply demonstrates that Cinsay purposefully availed
iteelf of the privilege of doing business in New York so as to be
subject to the jurisdiclLion of Lhe State’s courts. Cinsay’s
agscritlon Lhal its CEO was introduced to principals [rom Chicken
Soup while in New York on an unrelated mattcr, and that all of
the negotiations concerning the Licensing Agreement took place in
Texas or California, are belied by the email submisgion. Thus,
Lhe Court. can properly exercise personal jurisdiction over Cinsay

in Lhis aclLion.

O
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Cinsay also asscrts thal Lhe named plaintiff lacks standing
to bring this action since it was not a party to the Licensing
Agreement . Specifically, Cinsay noles Lhat the caption in the
Complaint in thig action lists “Chicken Soup for the Soul
rublishing, LLC” as plaintiff, whereas Lhe Ticensing Agrecment
names “Chicken Soup L[or the Soul Publishing, Inc.” as Licensor.
Dofendant’ s assertion ls unavailing given that the correct party
plaintiff is in Court, albeil under an incorrcect name or title as
party plaintif[, and Cinsay is not prejudiced by the mistake (see
Covino v Alside Aluminum Supply Co., 42 AD2d 77, 80 [1973]).

Furthermore, a review ol Complaint and Licensing Agreemcnt
reveals referencces to both “Chicken Soup for Lhe Soul Publishing,
LLC" and “Chicken Soup fovr the Soul pPublishing, Inc.”
throughout. lFor cxample, the introductory clause 1in the
Complaint refers to “Chicken Soup for the Soul Publishing, Inc.”
(Complaint, Not of MoL, Exh A), and §leé of the Licensing
Agreement lists “Chicken Soup for the Soul Pub I.ie;l'liln(_:_], TLO" as
Licensor. A mistake or irregularity relating Lo tThe name of a
party involving a misnomer or misdescriplion of the lcgal status
of a parLy is not fatal gince il does not affect a substantial
right of a parly (Jid.). 1Instcad, such mistakes [all within Lhe
category ol Lrregularities which arce subject to correction by
amendmenl (id.) . Thus, all that 1g required herc is an amcndment
changing the name of the corporate plaintiff in the caption Lo

“Chicken Soup for the Soul Publishing, Inc.” inslcad of “Chicken
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Soup for the Soul Publishing, TI.C7". Dismissal of the action is
not warranted (2¢.) .

AMiernatively, Cinsay sccks Lo dismiss the action bhased on
the doclrine of forum non convenicns. The common law doctrine of
forum non convenicns permits a court to stay or dismiss any
action where it ls determined that the action, allthough
jurisdictionally scund, would be bectter adjudicated elscwhere
{(gee CPLR 327; lslamic Republic of Tran v Pahlavi, 62 Nyad 474,
47879 [T984] ) . The burden rests upon the defendanl challenging
the forum to demonstrate relevant public or private interest
faclors which militalte against accepting the litigation (Tslamic
Republic of Iran v Pahlavi, supra, at 479). The Courl may
congider several faclors, including the burden on Lhe New York
courts, the potential hardship to the defendant, and the
availability of an alternate [orum in which plaintiff may bring
suit (id.). ‘The Court may also consider whether the partics are
regidents of New York and whether the transactlion out of which
the cause of action arose occurred primarily in a [orcign
jurisdiction (id.). No single factor is controlling (id.). The
Court, after congidering and balancing bthe various compel lng
faclors, must determine in the exercise of 1ts sound discretion
whether Lo retain jurisdiction (id.).

[lcre, Cinsay asserts that neither party 1s a New York
resident, and that Calilornia iz a more appropriate forum to hear

this digputc. Clnsay also argues that there is no substantial
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connection to New York since the Tiicensing Agreemenl dld not
roguire pertfornance in this State. Clnsgay further mainlaing that
although its CRO met principals from Chicken Soup in New York,
Lhe negotiations concerning the Licensing Agreement occurred in
Texas and California.

Cinsay also asserls thal it did not deal wilh Chicken Soup
directly, but inslead, dealt with Chicken Soup’s marketing
agency, IMG. CCinsay states that allhough IMG 1s based in New
York, it also maintaing offices in Califormia, and Cinsay has
dealt with IMG's agents in Caiifornia.

Although Cinsgay’s asgscritions highlighl ils preference to
adjudicate this action in California, the asscrtions do not
subgstantiate disturbing plaintiff’s choice of ftorum. No unduc
burden on thc Now ‘YOJ'_"]-: courts or hardship Lo the Cinsay is
apparent. Furthermore, the Licensing Agreement i3 governed by
New York Law, and the parties agTeed to submit to the
jurisdiction of NVew York courls Lo arbilrate their disputes under
Lhe agreement (sec Ticensing Agrcecemenl, Nol of Mol, Exh B, §34).
Thus, 1n an exercise of 1ts discrclion, Lhe Court denies the
branch ol Lhe cross motion that secks to dismiss the action based
on Lhe doctrine of forum non convenicng.

Turning to the moLion for summnary judgment, 1t is well
setlled Lhal the proponent must make a prima facle showing ol
entitlement Lo judgment as a mattcer of law, tendering sufficicnt

evidence Lo demonstrate the abscnce of any material issucs of

9
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fact (see Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853
[1985]; Zuckerman v City of New York, 49 Nyzd 557, 562 [1980]).
Once Lhis showing has been made, Lhe burden shifts Lo the party
opposling the motion to producce cvidentiary proof Ln admissible
form sulliclienl to eslablish the existence of malcrial issues of
faclL which roguire a Lrial of the action (Zuckerman v City ol Ncw
York, supra). Mere conclusions, expressions of hope, or
urnzubstantiated allegations or assertions are insufficienl Lo
defeat summary judgment (I1d.).

Az stated, the Complaint alleges a causce of action for
breach of the GuaranlLeed Royally payments section of the
Licensing Agreement. Chicken Soup’s evidentiary proof, including
the Licensing Agreement and the written stalcements of default of
the Guaranteed Royalty paymenls by Cinsay, sufficiently cstablish
a prima facic showing of entitlement to judgment on its breach of
contract clalm (sco Furia v Furia, 116 AD2d 694, 695 [2d Dept
19861 ) .

In opposition, Cinsay does not dispute thal it Failed to
make all ol the Guarantced Royalty payments contemplated by the
Licensing Agreement . 1Inastead, Cingay ascserts that 1L declined to
make the Guaranteed Royalty payments based on Lhe alleged breach
of Lhe Licensing Agreemncnl by Chicken Soup.

Furthermore, Cinsay arvgues Lhat the summary judgmernt mol lon
should be denied as premature or, at the very least, based on the

cxlstence of triabhle issues of fact. On review of the
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submigsasionsg, the Courl agreces thalt wmalterial isgues of [act exist
which rveguire a trial of this action.

Cliusay argucs thal the summary judgment motion 13 premalure
since the parlies have not yclt conducted discovery, and faclLs
egssential Lo opposing Lhe summary judgment motion are in
exclusively wilthin Chicken Soup’s knowledge and control (sec CPTR
3212 [f]) . Cinsay maintains that Chicken Soup repeatedly withheld
approval ot the products it submiltted for lTicensing, and that
discovery 1s nccessary Lo determine whether Chicken Soup’s
actions were reasonsable. Cingay also agscrts that discovery is
warranted to determine the actual termination date ol the
Licensing Agreement, which is relevant to Chicken Soup’s damage
claim,

Cinsay [urther contoends Lhal summary judgment is not
appropriate since triable igsues ol facl cxist as to whether the
Licensing Agreement 1a illusory and uncnforceable due Lo lack of
any enforceable obligations on the part of Chicken Soup, and
whether Chicken Soup breached Lhe Lerms ol the Thicensing
Ngreemanl. by repeatedly and unreaszonably withholding approval of
Cinsay’'s submissions. In addition, Cinsay contends that triable
izsues of faclL exisl as to the aclual Lermination date ol thc
Licensing Agrecment, and, asg such, the validity of the amount of
Chicken Soup’s claim for damages. Cinsay maintains thal the
Guaranteed Royvalty payments due under section 22 of the Licensing

Agrocment vary depending on when the agreement 1g Lorminated.
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In reply, Chicken Soup disputes Cinsay’'s asscrtion thaft it
complied with the regquirements of Lhe Licensging Agreement for
submitting product samples tor approval, asscerting instead, Lhat
Cingay =zenl IMG only a few pilctures of concepts [or production of
various products.  Chicken Soup further asserts that, upon
receipt of the plctures, L ellher requested Lho actual pre-
production samples or rejected the proposed product concepls
because of their inferior quality. Chicken Soup c¢laims that
Cinsay usually did not respond to its request for actual pre-
product ion gamples. Chicken Soup also denies receiving notice ol
any issues with its product approval process, or its alleged
defaullt. undcr the Licensing Agrecmcenl, prior Lo the commencement
of this action.

These factual digputcs regarding the particg’ performance
under the Licensing Agrceement precludce gummary Jjudgment .

Aocordingly LU is

ORDLRED that the motion for summary judgment is denied; and
it 18 further

ORDFRED thal Lhe crogs motion to dismiss the Complaint is
also denied; and 1L is furthcr

ORDERLED that the caption in this action is amended to change
the name of the corporate plainlilf to “Chicken Soup Lor tho Soul

publishing, Inc.”
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Dated: 7//(7 /,2‘



