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écNNEiE]V 8/6/201

.TISHMAN CONSTRUCTION CQRPORATION / _F' ’ L E L

B _;_ Thb fOIqowmg pagars were read up‘

SUPREME COURT OF THE STATE OF. NEW YORK — NEW YORK COUNTY

PRESENT: HON PAUL WOOTEN ‘ ‘ R PART 7
Jusﬂcq : o | S o
MIC HAEL ZYI;B ER_B_E.RG_an d LISA L L ‘__.‘____h Ch mmmemem b o e . ‘. _‘._ e ————— ___,_._____‘__-.__&.._‘
ZY|.BERBERG, INDEX NO. 102291/07.
Plalntlff, ‘
-against- ‘ : ' MOTION SEQ, NO. 003

TISHMAN CONSTRUCTION. CORPORATION
OF MANHATTAN TISHMAN CONSTRUCTIQN

' CORPORATION OF MANHATTAN AND TISHMAN i AU -pay,
INTERIORS CORPORATION, CQNGREGATIQN Feowrye..
EMANU-EL OF THE CITY OF NEW YORK AND  Bae. New RKSOFRCE

FEMENELLA & ASSOCIATES, IN

Defendants

ursuant to (;‘L

dai _‘ages for |nju‘r|e$ allegedly sustalned wh‘e‘n plaln n‘f.fell from a Iadder whlle re‘palrlng a lig

i
ht

" fuxture behlnd a stalned glass W|ndow at The Temple Emanu EI (The Temple) owned by |

- defendant Congregatlon Emanu el of the Clty (Emanu el) on September 8 2006 The Temple :
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Labor Law §§ 200 and 241( ) Also before the Court is plalntlff's crossvmotlon pursuant to

co e CRLR 3242, for partial summary Judgment on the- |ssue of l|ab|I|ty—under Labor Law.§ 240(1) B
All the remaining defendants file in opposition to plaintiffs’ Cros‘s-motion‘for partial summary
judgment and the plaintiff files a reply.

BACKGROUND

Emanu-el contracted W|th T|shman Conetruot|on Corporatlon (Tlshman ConstruotIOn) for j“lj‘lf_

a major renovation and restorat|on prOJeot of the Temple T|shman Construohon subcontracted o “

wnth Tishman Interior Contractors (Tlshman lntenors) a Tlshman company that spemahzes in

interior building renovations, as the general contractor to renovate the mtenor of the Temple

Plalntlff EBT exh|blt E at 25) To Open the wmdow lt was plamtrff’s understandlng that ‘"[t]here

K was a handle on the right side of the wlndow whlch had to be pulled open as a dOor” (id. at’ 33) o

l‘uyl . . ol

e :l ! l' ‘\l,.‘l‘.“ .

B ‘Plauntuff testlfled that he recelved no prewous lnstructlon in how to remove or open the Wmdow

I, \lll

lplalntlff oper

-ur lll‘l‘
T

ln order to accese; the wmdowl

Mazzeo was‘ |mp‘leaded as a slebond

agalnst Mazzeo was subsequently discontinued.

Paga dobB

ll.ul Fo e
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the stained glass window. Plalntlff testlfled that he moved up to the fourth rung of tha 51x rung

—ladder and made.. multlple attempts.to. open the wmdow ~He had a palpef p'IBFS‘ anda S

screwdriver with him. Different witnesses give varying accounts of what happened next.
According to plaintiff, he used his left hand, ‘puned‘on t‘he‘ handle to open the window -
while keeping his nght hand on the Iadder (/d at 41). After his flrst attempt plalntlff toId

Muscente who was standlng behlnd hlm that the wlndmw w0uld not open to whlch MUScenete

: ;'\-responded by telling him to be carsful and not t@ breakmthe wmdow (/d at 42 44)1 -After trymg

| :”for the second time to open the wmdow by the handle plalntlff te’stl‘tled that he turnedkto .” o

Muscente agaln to tell hlm |t would not open to Wthh he responded "Watch out” (/d at 43)

o Ht

o ‘\ Plamtlfftestlfled that |mmed|ately after "I suddenly turned

Subsequently, plamtlﬁ comMenced thIS actlon én February 16 2009 agalnst defandants

aSSertlng claims under Labor Law §§ 200 240(1) 241(6) and common Iathegllgence
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Summary Judgment Standard . DL L

matter of law, tendermg sufflclent ewdence |n admlsslb1e form demonStratlng tha ab$enpe of

STANDARDS OF LAW

Summary judgment is a drastic remedy that should be granted only if no triable iséueg‘s“‘ of
fact exist and the movarit is entitled to judgment as a matter of IaW“(se'e Alvarez v P‘r.ospe‘ct

Hosp., 68 NY2d 320, 324 [1986] Andre v.Pomeroy, 35 NYZd 361 364 [1974]) The party

moving for summaryjudgment must make a prlma fac|e showmg of entltlement to;udgment as a L_, i ‘

n N .
b0 . ‘
b el T

Al
o e m

iy ot g b B el byl e N, ‘
materlal issues of fact (see W/negrad V. New York Un/v, Med._‘\ Ctr,, 64 N\/:fd 851 853 [1985]

CPLR 3212 [b]) A fallure to make suéh a showmg requnres denlal of_the""motlon regardless of | J ‘

‘I;ébor Law S 240(1

T

A e

Po 'property owners, aM1 QEHGFa‘ ‘contractor s for certa ?ty

I‘J( i
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[T

Lo

Rocovich v Consol/dated Edison Co., 78 NY2d 509 513 [1991]) The statute prowdes in .

Cpertinent part: __h_

“All contractors and owners and their agents . . . in the erection,
demolition, repairing, altering, painting, cleamng or pointing of a
building or structure shall furnish or erect, or cause to be furnished
or erected for the performance of such labor, soaffoldlng hoists,
stays, ladders, slings, hangers, blocks,. pulleys, braces, irons,
ropes, and other devices which shall be so constructed placed and
operated as to give proper protechon to.a. perspn SO employed R

To establish liability under Labor‘Law § 240( ) the lnjured plalntn"f must demonstrate (1)

o M-m \l

aviolation of the statute, and (2) that such vuolatlon was the prOX'mate Céuse of his or her

injuries (see Blake v Neighborhood Hous. Serv., 1 NYBc_t 2(30‘, 287 [2003];9@3(_"}{1" Time. |

Warner lnc 66 AD3d 233, 236 [1st Dept 2009]

prbtectlve devlce is pronded or when the dew

tm ‘ [—
cda atile "

Once a plamtlff prot/es the two elements the qefendants ére subject to absolute Ilablllty even if

they dld not’ superwse or exerC|Se control over: the cOnstructlon SIte (see Ross, 8’1 NY2d att 500)

R e

= and comparatlve negllgence may not be asserted as a defense ($ee Sharp V. S(;and/c Wall Ltd

oy tm\ "v"’h‘ ‘;‘ .

absolute llab|||ty ’statute |f a plamtlff’s actldne were the sole prOxlmate cause of the aqcudent

Tradltlonally, Labor Law § 240(1) has been construed to apply to elevatlori relatéd rlsks

lnvolvmg “falllng from a helght or belng str‘uck by a falllng objeot that was |mproperly honsted or

f

to Runner ‘the governtq

n - Hw

The statute can-be violated either whenno !
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" ['Only Upon obtalnlng the authonty to supervtee and control dpes the thlrd party fall vVi’thM the CR R

;work performed by plaintlff an‘d therefore it oannot be held llable pursuant to Labor Law § 240( )

“ asan agent of the ewner Addltlonally, since, there has been no showlng ot wrongdomg on;

inadequate to shield the injured worker from harm ‘di‘re‘_c‘t[y flowing from:the application of the

force of gravity to.an object or person” (id, [quoting Ross. 81 NY2d “af:_"ﬁ;QLt‘]:)_‘:L_. ST Ll

DISCUSSION

Femenella's Motion for Summary Judqment

The Court is cpgnlzant of the fact that a non owner as in this case a subcontractor may

be held liable as an owner s agent where |t has obtalned the authonty to superwse Ql’ control the

work (see Labor Law § 240 F\’ussm V. LOUIS N P/CC/ano & Son 54 NY2d 311 318 1981] .‘

class of those havmg nondelegable |lEth|Ity as an agent under sectlons 240 and 241 ] see C

3 TR b
i . Col

57 A‘D3d 214 [1st Dept 200‘8]) The labilty oftth“e agent

Taylor v Lehr Construqt/on Corp.

ol

‘of the ablllty tordltec:t

“ ‘\ﬂ -."rlw !‘t L .t
cé séente was supervﬁsmg .

In the case atibar,

iﬁf,teatifled- t11 it

t
|

“M A

8| cross clalms

e g &

etion “assert that a tnable 1s8ue of c;t
o r“m i ttt, WW\ ¥ "fﬁf}‘m CRE

Defendants in opposltloh'to plﬁ
‘ ‘ R i SRR \Ju e wiM




. the florescent light bulbs were out, this type‘of”actiwt‘y constitutes mere reut:ine”][rhainten'anee‘ N

Labor Law § 240(1). Specn‘rcally defendants p0|nt to |ncon3|sten0|es ln plalntlffs deposntlon

__testimony, such as when asked what he was assrgned to do, plarntrff at one polnt answers that

he was going to fix a Irght fixture (Plaintiff's EBT at 22), and at a later p0|nt when asked the . L
same question, responds that he was directed to open the stained glass window to see if the ERY )

light bulbs were out (id. at 24-25). Defenctants_ maintain that if plaintiff was tqldﬂ“to‘check whether ‘:‘

i “‘v ‘
which is not a protected activity. .

According to plaintiff's dé‘bﬁéittdh“S‘H&‘f‘Wi‘fHé‘é‘é‘ t”é%ti‘rﬁbhyj v'vh"iEH‘T"is“.‘\rér“u\‘t’éﬁ“d ‘b’y‘ the DO
defendants ‘withesses testrmony, the aCC|dent could have occurred atnumber of dlfferent ways |

and thus there are tnable lssues of fact as to mter al/a Whether plalntlff WaS th sole \rpxrmate s

purvrew of Labor Law: § 240( summary Judgment |s rnappropnate (seev{Abbahello V. L'andcaster o

studro Assoc 3 NY3d 46 53 [2004] [Plarntrff was mvolved m the routrne mamtenance bf a ‘

vm"

?LnalfUnctlonlng Cable box whlch dld not cd)n

bross motlon for partral summary Judgment on“the |SuU9 of Irabrlrty under LabOr Law‘§‘f240

ikl " ; fo 0 i ol o




[* 8]

‘Wwithout opposition; and'it i |s f‘urther

Femenella's motion are granted wuthout opposmon
CONCLUSION
For these reasons and upon the foregdlng papers It |s

ORDERED that the pdrtmn of Femenella s nﬁotmh for summary Judgment dlsmlssmg

plalntlffs Labor Law § 200 common Iaw negllgence and Labqr Law § 241(6) clalmS‘ IS gran;ed |

[T . .
o e ke it AR T
[ ‘._"_\‘Fr o, ‘ Phe el “\ K L LS
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