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SUPREME COURT OF THE S1 ATE OF NEW YORK 
1‘4s PART XXI - COUNTY 01‘ SUFFO1,K 
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1 ebriiar\ 23. 30 1 1 .  and receiL ed b! the ‘ T o ~ i i  ClerL 011 Februar:, 24. 20 1 1 .  I’ctitionci fiiithcr 
mo\ e4 this C’ourt f b r  <iii Order directing ZBA to submit to this Coiirt a certified tiansciipt of tlie 
p i  weeding4 \\ hich tool\ place 011 Jmuar! 26 and Febriiar! 16. 20 1 1 . 

1’1 oposed inter\ eners-Respondents ino\ e this Coiirt for an Order granting 11101 ants Madeleine 
McC’lellm Michael McClcllan. Lori Beard Raymond. Greg Raq iiioiid. Lisa Sha\h and -1 honins 
Hashagen leac e to inter\ ene. upon the grounds that m o i m t s  are interested persons. \\ it11 loiig 
standing m d  specinl coiiceriis regarding the subject matter of thew proceedings. and <I\  such \i i l l  
be XI\ erael! nfi’ccted unless included as parties. 

Petitioner o\v~is t \ \o aci.iaceiit lots: 1 )  located at 1 1  Sterns Point R.oad (Lot  1).  dcscribcd on the 
Su lh lk  County Tax Map as SCTMif 700-12-1-40.3; and 2) located at 66 West h‘ccli Road (Lot 2) 
described on the Suffolk County Tax Map as SCTM# 700-14-1-38.1. In Jaiiiiary 2009 the 
precious m n e r ,  Jeanne Fenlcle, merged the two lots into one, pursriant to a condition of approval 
granted by the Suffolk Coiuiity Department of Health Services. E3oth lots are located i n  an A- 
liesidential 7oning District. however Lot 1 has been issued a Certificate of Occupanq fbr a 
legall! prc-euisting nonconforming use as a bar, inn and rcstaurant. while I .cot 2 has becn L acant 
folio\+ ing the iiicrger. Lot 1 received a Certificate of Compliance. dated Jaiiiiarq 5 ,  201 1. sigiic‘d 
121 William W. Banks, in his capacity as the Town of Shelter Island B~iildiiig Inspector & Zoning 
Of’ficcr Lot 1 had also received a Certificate of Occupancy on January 5 .  201 1. and a Building 
Permit on April 18, 2006. both signed by William W. Raiilts i n  his capacity as a Building 
Inspector of  the Town of Shelter Island. 

In the fnll of 201 0, around October 5“’ through November 26t”, the Attorney for tlie 1 own of 
Shelter Island, the To\vii Supervisor, Building/Zoning Departmcnts. and /BA rece i~  ed phone 
call\. Icttcrs and petitions from tlie proposed interveners. n h o  ar t  local resident4 md neighbors 
of‘ Petitioner’s property, concerning the expansion of Lot 1 ’s noli-conforming ~1st: onto Lot 2 
I’etitionci had clearcd Lot 2 and constructed a driveway or parking lot on the propelt!. leading 
liom the street I,ot 2 fronts to the established bar. inn. and restaurant located on Lot 1 

‘l’he rcsidents requested an interpretation and explanation of. the Town Code regarding zoning, 
speci licall! lot mergers. and non-conforming use issues, including expansion of said use. The 
t \ i o  pctitions signed by Petitioncr’s neighbors were in  regards ti.):  residents’ opposition to the 
additional commercial use 011 the lot located at 66 West Neck licxicl; ,  cspmsion of I’ctItioiicr‘s 
noii-confi)i.niiii~ iisc li-om I 1 Stcrns Point Road; zoning changcs to  eidicr lot: and changes 01’ use 
or expansion ol’thc lot located at 1 1 Sterns Point Iioad \vitlioiit ;I public hcaring. 

(111 I>ccembcr 28. 20 I O .  tlic Shelter Island ‘l’own 13oard held a \\ark session to allo\\ ticighhors to 
\soice concerns regarding the expansion of I’etitioncr‘s me fyoiii Lot 1 onto Lot 2, at \vhich time 
the I>i.csicicnt o f  I’cti tioncr-Corpor~ition. John Sieni, was present. At the conclusioii 01’ the worli 
session. thc above mentioned issues \vei-e referred to the Building Ilepartment which. in  tu rn .  
requested that :in intcrpretation be made by Ilcspondcnt ZI3A. That  request \vas sent  b y  hlar! 
\i’ i I s( ) 11. 13 i i  i Id i 11 g I’erm i t  C‘ oo rcl i nator o f  the l ‘ o ~ ~ i  o 1’ S he 1 t cr 1 s 1 ; iiicl. bq 1 c t tc r d at cd .I ;I i i  11 ai.!, 4. 
20 1 1 . ‘ I  lie lcttcr omits any rcf’erenccs to I’ctitioiicr’s propert!’. ancl spccilicall! ~-el’crences ;I 

rcqiicst / i ) r  ai1 interpretation of Zoning Ordinance Sect ion 1-33-23 (’. \\ hich perlains to 
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noncon~oi-miiig use extension( s ) .  In pertinent part. tlie letter direct:; the follo\ving four qiiestioiis 
t o  the %B,-Z: 
1 , Does clearing of land and/or tlie iiistallation of a dri\~c\\ .aj~ con jtitute an expansion of' a non- 

con  f i~rni  i 11 g ti se '? 

s ec c) n il pro pert j '  w i tli i i i  t 11 e smi e resi dent i a 1 LO n i iig d i strict . \+l-cit i 11ip ac t \\a 11 I cl t 11 a t  11 a \,e c) 11 
the non-confhrniin~ status of tlie original and combined property? 

.3. LVliat activities expand the noli-conforming business use fiirther in  the residential zone'? 
4. To \\hat extent can the second property be developed to benefit the nonconforming use on 

the original property? 

2.  \i~11cn ;I pa1 1 i~ it11 ;I pre-existing. 1ion-co1ifi~r1iii11g business use  is mcrgcd u i th anothcr 

('ommcncing on January 13. 201 1. ZBA published a legal notice in the Shelter Islaiid Reporter 
li)r oiie \I eel,. ad\ crtising an upco~iiing hearing to be held on January 26, 201 1 . tbr. among other 
i\sucs. . .3) the applicatioii of' the Building Department for an intxpretation of' \\hcthcr certain 
de i e 1 o pnie 11 t activities co ii s t i tu t c an expansion of a iio~ic o nfoim i iig c o iiini e rc i al us e under 
Section 133-23(c) " Said notice was without any indication that the hearing was intended for the 
Petitioner's property speciiically. but rather solely stated its purpose was for an interpretation of 
the Zoning Ordinance. 

jZt the January 26"' ZBA hearing, the neighbors and an attorney representing the proposed 
intcr\rcncrs were present to voice their opinions regarding the interpretation of the Zoning 
Ordinance in question. Neither Petitioner nor his legal representative were present. Although no 
certilied transcript of said public hearing has ever been provided to the Court as part of' the 
Return herein. attachments purported to be tlie hearing transcripts indicate that the interpretation 
" . . .  is not specific to any one nonconforming use or any specific location. The interpretation 
would apply to all nonconforming uses on Shelter Islalid." Before the conclusion of the meeting, 
the proposed interveners, through their legal representative, submitted a letter representing their 
c c) n c L' r i i  s ~ :in d ag a i n I'e t i t i o ne r * s p rope 1- t y \vas specific a 1 I 5;' nani c d , 

I< cs p (I ncl c n t Z 13 A c o iic 1 udc d by pe r i i i  i t t ing sub 111 i s s i on s of add i ti o n a1 writ t c 11 c o m m e 111s LI i i  t i  I 
I~~ebruar~ '  20 1 1 . and left tlie issue of interpretation open until February 16, 20 1 1 . I'ctitioncr did 
not malic an!' submissions during this time. and was not iiotificd of the February 16''' mecting. 
-I'lici-c lia\.c been no submissions t o  this Court pcrtaiiiing to  any nntilications regarding the ZBA 
mceting set for Febriiary 16'". 

:\t tlic 1,ebr~iarq 1 0"' ZI3A mccting. the board discussecl their dec,isions tha t :  clcaring land docs 
not c ( ) 11 5 t i  t II t e e s 1-1 :ins i o n ; 1-1 ~ 1 ,  i n  g 1 and nc1.j iic e n t to ;i no n c o 11 1 i) riii i I 1 !; 11 sc 17 ro pc r t  ! 11 oc s not c s p i  II d 
tlic iioiicoiifi,riiiin~ use: and installing a drivetvay C~OL 'S  not constitute expansion. I lo\\c\,cr. %13/\ 
fiirthci- i.oncludcd that  an!rtliiiig that aids or supports the conimcrci:~l use ol'an aiI.joi~iing p i - o p c ~ ~ ~  
\ \  o ~ i l d  hc coiisidcrccl cspansiori ol'a nonconfbrining commercial iisc. and that ;I iiicrgcd propert!' 
cannot be d c w l o p ~ d  i i i  any  iva!' to aid or  support tlic nonconfi~rniing commercial use. 'l'lie 'l'own 
:Ittonic> drafted u rcsolution t o  rcllcct the boai-d's clecision, dated I.'cbriiary 23,  201 1 .  \\hicli \vas 
lilcd on I~ebi-i~ar!. 24. 201 1 . 
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I t  is \\.ell cstablished that.  the jiidicial respiisiihilit\, \\.lien re\,ic\\ ing a zoning board‘s decision is 
t o  dctcriiiinatioii solely if  the action \vas illegal. arbitrary and capricious. or an abuse of 
disci-ction. ( S L J ~ :  (’1’1,R 7803). Great deference is gi\.cn to local officials and tIicrcf0t.c the C ’ o t l r t  
\ \ i l l  sustain ;I Loning 8oard’s decision if: i t  lias ;I rational basis. and is siipported hj. substantial 
t.\.icience. (,Cc>e: Ijkilr v Utsclzig, 98 NY2d 303 [2002]; 1frrlperii;I v CitJl ($ New Roclrelle. 24 
iW3d 768 12 Dept 2005)); Mejias v To~vii of Shelter Is.  Zotiirig Ed. ojilppecrls, 298 AD2d 4.58 
12 t k p t  2002]). Further, to overturn a zoning board’s interpretatic’n of its zoning ordinance. the 
court must find it unreasonable or irrational. (Scc: Mejicis v Toivrll of Shelter Is. Zoning I J d  of 
.4ppe~il.s, 208 AD2d 458 [2 Dept 20021.) 

flie ( ’ o u t  notes that, pursuant to (’I’LR 7802(d) and controlling case histor),. in  iui Article 78 
preceding. an intcnui t ion by an interested person is at the sound discretion of the court. mil is 
I i i ii  it ed to pe rs o i i  s ” s 1-1 c c i a I I y and b eiie fi c i all y i i i  t e re s ted” in the c‘ o urt ’ s de term i i iat  i o 11. ( ,SL’ c~ : 
Virgo v Zoiiiiig Brl. of24iqmils of Towz of Ironrlrqiroit. 28 Misc2d 886 [Sup Ct 196 11). 

1;urther. that for persons to have legal standing to challenge a decision made by the Zoning 
Board of’ Appeals, they must establish that they are aggrieved parties. such that their properties 
arc \\ i t l i i n  tlie immediate vicinity of the subject property and tlic propert) of other petitioners. 
(,See Miieller v Anrlerson, 60 Misc2d 568 [Sup Ct 19691). 

1 lie paperi submitted to this Court are incomplete and unclear a i  to M hethcr thc interprctatioii 
made h! LBA regarding expansion of nonconforming uses was ccmidered ;is a general ity. iiiadc 
for general piirposes regarding the entirety of Shelter Island, or was it rather made with 
specificity. aimed directly with Petitioner’s property in mind. It is noted that the original 
correspondence of the residents, voicing their concerns. which clearly seems to be the nexus of 
the rcfeiral of this matter for interpretation, \\ere with specific rchgards to Petitio1ier.s property 
No notice \ $ a s  gil en to Petitioner of either the ZBA’s January 76”’ or Febi-iiary 16“’ meetings. 
e\ en though he \I a s  present at tlie initial Deceiiibcr 28“’ I‘ouii Board work session. 

Not\\.itIistaiiiliii~ the generality or specificit\, of’ LL3A’s consideration, the (’ourt  notcs that. 
according to the papers submitted. tlic ‘~l~own of Slieltcr Island had in their employ, at the time of 
this referral, a Building Inspector & Loning Officer. demonstrated by a signed Certificate 01’ 
C‘omplinnce sent to  I’enkle. dated January 5, 201 1 .  In thc samc time period. ZBA received their 
re cl 11 e s t for i i i  t c 1-12 ret at i o i i  fLo ni t 11 e €3 11 i 1 ding Permits Coo rd i i i  a t o r. 1) 11 rs L I ~  II t to S lie 1 t ei- Is 1 a l i d  

‘l’o\\ n (’ode. Section 13.3-.32(17)( 1 ). the ZDA will interpret the nie;ining 01’ .  “any pro\,ision of’this 
ctiap t CY 11 poii rc fcrla 1 1 3 ~ .  t lie I3 i i i  I ding I iispector/Zo ning 0 fticcr o I- h e  1’1 ann i iig 13oarcl. I’ 

I*iii~tlici~. \\ i t l io i i t  certified transcripts of’ the L13A-s iiieetiiig minutes. the Court cannot cletcriiiinc 
i I’ Ll3:\.s decision \I ;IS fi)undcd ulmn a rational basis, siipportcd b:,, substantial ciiclcncc. M’ i t l i uu l  
such rccorcls tlie ( ‘our t  cannot determine i f  the dccision lias bccii arbitrary. capricious. i Ilcgal o r  
at1 abuse of- el i scrct i on, 

Page 4 of 5 

[* 4]



ni,idc b! I’etitic,iicr. , ~ n d  therefore the application of 1 3 q o s e d  Inten eners foi ;in Orclci griinting 
tlieii 4lolion to  Inter\ ciie is hei-cb> granted. aiid the caption is amended as set forth ,it thc top ( i t  

t i l l \  clccl\loll, and it 15 fLlrther 

OIIDEREI). that, pursuant to CPI,R 7 8 0 4  e ) .  certified transcripts be submitted to  this Court b! 
October 24. 30 12, regarding all relevait L B A  meetings and T o L i n  Board Meetlngs and /o~  
mi nut e s 1 n re g ard s to the i 11 t erpre t at 1 o i i  of no 11 con fo r mi 11 g use CY pans 1 on and/or Pet i t i one r ” s 
p ropc r~> .  including but not liiiiited to: December 28. 2010, .Iaiiuar> 10. 30 1 1 .  I ebruar! 16. 30 1 1. 
, ind  1-ehruary 24. 20 1 1 : and it  is further 

()I{ I)  E I< E I).  t 1i:i t . pc nd i n g submi s i o i i  of t hesc missing doc unic n t s. no en f i, rc t: m ent ‘ic t i  o 11 5 be 
made against Petitioner a i i d  its business operation, and that this matter be calendared fi3r thls 
COUII’S Motion Calendar for October 24, 2012; and it is further 

ORDERED, that Counsel for Respondents herein are hereby directed to serve a copy of this 
ordcr. with Notice of Entry, upon Counsel for 
and the Suf’foll\ County Clerk within t\\eiit> (2 
s LI f fo  I1\ c 0 un  t> c 1 erk. 

I)  AI’ E I )  : Riverhead, New York 
August 13,2012 

__I: I N i l  I, 1) I S PO S 11’1 0 N 

_____ X SC‘AN DO NO‘f SCAN __ 

t 
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