Burton v Lupu

2012 NY Slip Op 32212(U)

August 8, 2012

Supreme Court, New York County

Docket Number: 600739/2010

Judge: Lucy Billings

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




e
SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: _. L PART _“¢
Index Number : 600739/2010
BURTON, ROBERT — INDES NO.
v8
LUPU, EMANUELA, ESQ. - MOTION DATE
Sequence Number : 002 MOTION SEQ. NO.
DISMISS

MOTION CAL. NO.

The following papers, numbered 1 to '_-t were read on this motion to/fer” dls*ld‘fss {ue depons

APERS N
Notice of Motion/ Order to Show Cause — Affidavits — Exhibhs ... [-2
Answering Affidavits — Exhibits _ 3
Replying Affidavits H

Cross-Motion: [ Yes [ No

Upon the foregoing papers, It Is ordered that this-motion- féy Thar :

e comt gomts fue ption i dufensants  Tammaso, puf Ewith,
s FJausbs 1o Jigmiss The Lorion pguanst T, pusguant 1 The aecompapging
devigion, CPLR. 5 320(6)(3),(5), ub (). Plwtftss wess-maion 1o save
and file 4 late W:‘s 7 Rt S fo e 2fafu Stputanim.

FOR THE FOLLOWING REASONI(S):

UNFILED JUDGMENT
‘This judgment has not been entered by the County Clerk -
and notice of entry cannot be served based hereon. To
obtain entry, counsel or authorized representative must
appear in person at the Judgment Clerk's Desk (Room

141B).

Dated: & !g ! 12 L,_‘/""‘J V) he—ms

J.S.C.

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

R _
Check one: [ FINAL DISPOSITION [] NON-FINAL DISPOSITION

Check if appropriate: [ ] DO NOT POST [J] REFERENCE




2]

.~

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 46

______________________________________ x
‘ a
ROBERT BURTON, ‘ Index No. 600739/2010
Plaintiff

- against - DECISION AND ORDER
EMANUELA LUPU, ESQ., DOMINICK TAMMARO,
SMITH, BUSS & JACOBS, 70 PARK TERRACE
EAST OWNERS CORP., and PRIME UNFILED JUDGMENT
LOCATIONS, INC., This Judgment has not been entered by the County Clerk

and notice of entry cannot be served
ba
Defendants oblain entry, counsel or authorized represesednhtate';;.gnr'm}g

min person at the Judgment Clerk's Desk (Room

LUCY BILLINGS, J.S5.C.:

I. BACKGRQUND

Plaintiff sues to recover damages for harasément and fraud
arising from a landlord-tenant proceeding that defendant 70 Park
Terrace East Owners Corp., represented by defendants Lupu and
Smith, Buss & Jacobs, maintained against non-party Equity
Preservation Corp. to recover possession of apartment 5G, 70 Park
Terrace East, in New York County. Plaintiff also seeks a
declaration that he, Equity Preservation, or both own the
apartment. 70 Park Terrace East and its managing agent,
defendant Prime Locations, Inc., move, and Lupu, defendant
Tammaro, a partner in Smith, Buss & Jacobs, and the firm
geparately move to dismiss the complaint on the grounds of lack

of standing, reg judicata or collateral estoppel, and failure to

gtate a claim. C.P.L.R. § 3211 (a)(3), (5), and (7). Plaintiff
cross-moves for a declaration that 70 Park Terrace East does not
own the apartment. C.P.L.R. §§ 3001, 3212(b) and (e). For the
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reasond explained below, the court grants defendants’ motions and

denies plaintiff’'s cross-motion.

II. DEFENDANTS’ MQTION TO DISMISS THE COMPLAINT
A, OF ING
Lack of standing is a ground for dismissing the complaint,

C.P.L.R. § 3211 (a) (3); Lance Intl., Inc. v. First Natl. City

Bank, 86 A.D.3d 479 (lst Dep’t 2011); Security Pa¢, Natl. Bank v.

Evans, 31 A.D.3d 278, 280 (1lst Dep’t 2006); Williamg v. Stein, 6

A.D.34 197 (lst Dep’t 2004), as long as defendants do not waive
the defense by failing to appear or answer timely. Wells Fargo

Bank, NA v. Edwards, 95 A.D.3d 692 (1lst Dep’t 2012); Security

c. Natl. v ang, 31 A.D.3d at 278. In determining a

‘motion to dismiss based on lack of standing, the court accepts

the allegations of the complaint and plaintiff’s affidavits as

true. Rhodeg v. Herz, 84 A.D.3d 1, 3 n.l1 (1st Dep’'t 2011);

Trustees of the Plumbersg ILogal Union No. ] Additional Sec.
Benefit Fund v. City of N . rk, 73 A.D.3d 530, 531 (lst Dep't
2010); Hammer v. Amerjcan Kennel Club, 304 A.D.2d 74, 78 (lst
Dep’t 2003); Shui Kam Chan v, Louis, 303 A.D.2d 151, 152 (1st
Dep’t 2003).

A corporation’s officer may not recover for the
corporation’s claims. Spear Kello v. Bul c.,

291 A.D.2d 255, 256 (1lst Dep’t 2002); Uribe v. Merchants Bank Qf

N.Y., 239 A.D.2d 128 (lst Dep’t 1997). Nor may an individual

shareholder recover for injuries to the corporation. New Castle

Siding Co. v. Wolfson, 63 N.Y.2d 782, 784 (1984); MatlinPatterson
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ATA Holdings LLC v, Federal Express Corp., 87 A.D.3d 836, 839
(1st Dep’'t 2011); Rogers v, Ciprian, 26 A.D.3d 1, 6 (lst Dep’t
2005); Evangeligta v. Slatt, 20 A.D.3d 349, 350 (lst Dep’t 2005).
See Dragon Inv, Co. I LLC v. Shanahan, 49 A.D.3d 403, 404 (lst
Dep’t 2008); Behrepg v. Metropeolitan Opera Assn., Inc,, 18 A.D.3d

47, 50 (1st Dep’t 2005). This limitation applies even to a sole

shareholder as plaintiff is here. New Cagtle Siding Co, V.
Wolfson, 97 A.D.2d 501, 502 (1lst Dep’t 1983), aff’'d, 63 N.Y.2d at

784; MatlinPattergon ATA Holdings LLC v, Federal Express Corp.,
87 A.D.3d at 839.

Here, plaintiff lacks standing because Equity Preservation
was the owner of the apartment in the cooperative apartment
building, the shareholder of the cooperative, and the party to
the proprietary lease. Plaintiff, the sole shareholder, officer,

and director of Equity Preservation, signed the lease as the

president of Equity Preservation. See Rogers v. Ciprian, 26
A.D.3d at 3-4; Behrens v. Metropolitan Opera Agsn., Inc,, 18
A.D.3d at 49.

The complaint faila to esgstablish injury to plaintiff himself
from breach of a duty defendants owed to him individually, so as
to provide a basis for a claim by him. Abrams v. Donati, 66
N.Y.2d 951, 553 (1985); New Castle Siding Co. v, Wolfson, 97
A.D.2d at 502, aff'd, 63 N.Y.2d at 784; Behrens v. Metropolitan
Operg Agssn,, Inc., 18 A.,D.3d at 50. Although plaintiff claims
Equity Preservation assigned its rights in the cooperative

apartment to him, he nowhere alleges in either his complaint or
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his affidavits that the assignment was in writing, as required by
the Statute of Frauds. N.Y. Gen. Oblig. Law § 5—703(1f; Panetta
v. Kelly, 17 A.D.3d 163, 165 (1ét Dep’t 2005); Lewinger v.
Lowinger, 287 A.D.2d 39, 44 (lst Dep’t 2001). See LaRuffa v.
Fleet Bank, 260 A.D.2d 299 (lgt Dep’t 1999). Paragraph 16(a) of
the apartment’s proprietary lease also requires that an
agsignment of rights in the cooperative apartment be in writing.
Aff. of Michael F. Daly Ex. E, at 10. 70 Park Terrace East
maintains these defenses as a party to the leagse. Ashkenazy
Acaquisition Corp. v. Rela Realty Corp., 296 A.D.2d 332, 333 (lst
Dep’'t 2002).

Plaintiff further claims that, because the shares allocated
to the apartment qualify as "unsold shares" under § 38(a) of the
lease, § 38(b) entitled Equity Preservation to transfer the
gshares to him without the consent of 70 Park Terrace East, its
shareholders or directors, or Prime Locations. Any such
exemption from £he consent requirement, however, does not negate
the statutory and contractual requirements for a written
agsignment. Daly Aff. Ex. E § 16(a), at 10; N.Y. Gen. Oblig. Law
§ 5-703(1).

B. RE ICATA AND CO TERAL ES PEL
Under the res judigcata doctrine, a final judgment bars a

later action between the same parties on any claim arising out of

the same conduct. Gomez v, Brill Sec., Ing., 95 A.D.3d 32, 35
(1st Dep’t 2012); Simmons v. New York City Health & Hosps. Corp.,

71 A.D.3d 410, 411 (1lst Dep’t 2010); Ginzera Assoc. LLC v,
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Ifantopoulog, 70 A.D.3d 427, 429 (lst Dep’t 2010). Related

collateral estoppel princigles bind parties to legal conclusions
and factual findings necessarily determined in an earlier
proceeding that involved the same material issues. Ginzera

Agg LC v. Ifanto log, 70 A.D.3d at 429; Academic Health

Profeggionals Ins. Asgsn. v. Legter, 30 A.D.3d 328, 329 (lst Dep't

2006). Defendants, as the parties relying on res judicata and
collateral estoppel, must demonstrate the identity of issues,
that they were necessarily decided, and that plaintiff had a full

and fair opportunity to litigate them. Gomez v. Brill Sec.,

Inc,, 95 A.D.3d at 35; Ginzera Assoc, LLC v. Ifantopoulos, 70

A.D.3d at 429.

Two prior court decisions resolved plaintiff’s claim for the
apartment’s unsold shares: one in a proceeding by 70 Park
Terrace East against Equity Preservation in New York City Civil

Court and another in an action by plaintiff against defendants in

. Supreme Court, New York County. The current complaint seeks a

declaration that the apartment shares are unsold shares, to which
Equity Preservation was and now plaintiff is entitled, an issue
that was litigated in the Civil Court proceeding. The Civil
Court’s decision dated May 7, 2009, finding Equity Preservation
had breached the lease, and, based on that breach, granting 70
Park Terrace East a final judgment of possesgsion of the apartment
against Equity Preservation, necessariiy decided ite claim to the
apartment shares against Equity Preservation and hence plaintiff.

Daly Aff. Ex. H, at 5-10.
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Plaintiff also raised these issues in a prior action in
Supreme Court, New York County, which he commenced on his own
behalf against defendants 70 Park Terrace East, Lupu, and Swmith,
Buss & Jacobsg, LLC. The court (Madden, J.) dismissed the entire
action upon plaintiff’s default in an order dated September 15,
2009. A dismissal upon default is still of preclusive effect

under res judigata and collateral estoppel. CIBC Mellon Trust

. v. HSBC erzeller B AG, 56 A.D.3d 307, 308 (lst Dep’t

2008); Brown v. Suggsg, 39 A.D.3d4 395 (1st Dep’'t 2007); Academic
Health Professionalg Ins. Assn. V., Legﬁgr, 30 A.D.3d at 329;
Trigi Enters. v. Kesg r, 249 A.D.2d 45, 46 (1st Dep’t 1998).
As plaintiff now raises the same issues in his complaint here
that twice were raised and decided, this action is barred by res

judicata, Simmong v. New York City Health & Hosps. Corp., 71

A.D.3d at 411; Ginzera Assog. LIC v. Ifantopoulog, 70 A.D.3d at

429, and collateral estoppel. Brown v. Suggg, 39 A.D.3d 395;

Fallek v, Becker, Archiron & Iggerlig, 246 A.D.2d 394, 395 (1st

Dep’t 1998).

Even though plaintiff was not a party to the prior
proceeding in Civil Court, since.Equity Pregervation and
plaintiff, the sole shareholder, director, and officer of Equity
Preservation, are in privity, res judicata and collateral

estoppel bar his claims here. UBS Sec. LLC v, Hithand Capital

Mat., L.P., 93 A.D.3d 489, 490 (1st Dep’'t 2012); Cas e Meadows

Inc, (Cayvman Ig,) v. Zaman, 76 A.D.3d 917, 922 (1lst Dep’t 2010);

Simmong v. New York City Health & Hosgps. Corp,, 71 A.D.3d at 411;
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Ginzera Aggoc. LLC v. Ifantopouleg, 70 A.D.3d at 429. Similarly,

although neither Prime Locgtions nor Tammaro was a party to the
prior litigation, plaintiff alléges that Prime Locations was an
agent of 70 Park Terrace East and Tammaro was a partner in Smith,
Busg & Jacobs and alleges claims against the agent indistinct
from the claims against its.principal and claims against the
partner indistinct from the claims against his firm.
C. F E TO STATE LATM

Upon defendants’ motion to dismiss claims pursuant to
C.P.L.R. § 3211 (a) (7), the court also must accept the complaint’s
allegations as true, liberally conetrue them, and draw all
reagonable inferences in plaintiff’s favor. Nomnon vy, City of
New York, 9 N.Y.3d 825, 827 (2007); Goghen v. Mutual ILife Insg.
Co. of N, Y., 98 N.Y.2d 316, 326 (2002); Harris v. I1IG Greenpoint

Corp., 72 A.D.3d 608, 609 (1lst Dep’t 2010); Vig v. New York
Hairgpray Co., L.P., 67 A.D.3d 140, 144-45 (lst Dep’t 2009). In

short, the court may dismiss a claim based on C.P.L.R. §
3211 (a) (7) only if the allegations completely fail to state a
claim. Leon v. Martjinez, 84 N.Y.2d at 88; Harrjis v. IG

Greenpoint Corp., 72 A.D.3d at 609; Frank v. DaimlexChrysler
Corp., 292 A.D.2d 118, 121 (1st Dep’t 2002); Scott v. Bell At]l,

Corp., 282 A.D.2d 180, 183 (lst Dep’t 2001).
1. Haragsment
Plaintiff claims defendants engaged in haragsment regarding

the condition of the apartment. Daly Aff., Ex. ¢ § D. Harassment

ig not a cognizable civil claim, Jerulee Co. v. Sanchez, 43
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A.D.3d 328, 329 (lst Dep’t 2007); Hartman v. 536/540 E. 5th St.

Egujties, Inc., 19 A.D.3d %40 (1st Dep’t 2005), except under
gpecific statutory and regulato%y provisions that plaintiff does
not rely on and do not apply here. Jerulee Co. v. Sanchez, 43
A.D.3d at 329.

Nor does the complaint establish intentional infliction of
emotional distress, which requires plaintiff to show defendants
(1) engaged in extreme and outrageous conduct, (2) with intent to
cause or in disregard of a substantial probability that the
conduct would cause severe emotional distress, (3) that did cause
plaintiff severe emotional distreas. Howell]l v. New York Pogt
Co., 81 N.Y.2d 115, 121 (1993); Suarez v, Bakalchuk, 66 A.D.3d
419 (lst Dep’t 2009). To support the first element alone,
plaintiff must show that defendants’ conduct was "beyond all
possible bounds of decency" and "utterly intolerable in a
civilized community." a letejin v, Kehillat New mpsiead: The

Rav Aron Jofen Compunity Sypadgodque, 11 N.Y.3d 15, 22-23 (2008);
Howell v. New York Pogt Co., 81 N.Y.2d at 122; Murphy v. Amerigan

Home Prodsg, Corp,, 58 N.Y.2d 293, 303 (1983); Su z Vv
Bakalchuk, 66 A.D.3d 419. Defendants’ conduct, as alleged by
plaintiff, does not approach that level,

2. Fraud

Plaintiff also claime defendants committed fraud maliciously
and in bad faith, in managing the cooperative and enforcing
defendants’ rights in court. Daly Aff. Ex. C §§ E-F. Plaintiff

must plead fraud with specificity. C.P.L.R. § 3016(b); Mapdarin
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Trading Ltd. v. Wildenstein, 16 N.Y.3d 173, 178 (2011); Giant

Group v. Arthur Andersen LLP, 2 A.D.3d at 190; Non-Linear Trading
Co. v. is Asgs , 243 A.D.2d 107, 116 (lst Dep’t 1998).

Fraud claims based on misrepresentations require plaintiff to
allege that defendants misrepresented or omitted a material fact,

knowing the misgtatement or omission was false, to induce

plaintiff to rely on it, and that plaintiff justifiably relied on

the misrepresentation or omigsion and incurred damages from his

reliance. Mandaripn Trading Ltd, v. Wildenstejin, 16 N.Y.3d at
178; Gogmile, Inc. v. Levine, 81 A.D.3d 77, 81 (1st Dep’t 2011);
Nicogia v, Board of Mgrs. of the Weber House Condominjum, 77

A.D.3d 455, 456 (lst Dep’t 2010). Plaintiff’s mere recitation of
the circumstances and occurrences leading to the judgments in the
prior litigation do not indicate any false repregentations or
concealment by defendants that he actually and justifiably relied
on to his damage. His allegations thus fall far short of the
particularity requirements. ago nv. IT LLC v. Shanahan,
49 A.D.3d at 403.
3. Violation of Judicjary Law § 487
Plaintiff claims the attorney defendants violated New York
Judiciary Law § 487(1), which directs that:
An attorney or counselor who is guilty of any deceit or
collusion . . . with intent to deceive the court or any
party . . . is guilty of a misdemeanor, and in addition to
the punishment prescribed therefor by the penal law, he
forfeits to the party injured treble damages, to be
recovered in a civil action.
Even an unsuccessful attempted deceit violateas Judiciary Law §

487(1). Amalfitano v. Rosepberg, 12 N.Y.3d 8, 14 (2009); Kurmapn
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v. Schnapp, 73 A.D.3d 435 (1st Dep’t 2010).

To sustain a claim for violation of Judiciary Law § 487(1),
plaintiff must show "a chronic %nd extreme pattern of legal
delingquency" along with the statutorily required intent to
deceive. Kamingky v..ngrigh‘ Feingtein LLP, 59 A.D.3d 1, 13
(1st Dep’t 2008); Kimberg v. Qpinsky, 51 A.D.3d 548, 549 (lst
Dep’t 2008); Nasgp v. Figher, 36 A.D.3d 486, 487 (lst Dep’t
2007) ; low Mgt rp. v. Se er, 18 A.D.3d 399, 400 (let Dep’'t
2005) . See Jaroslawjgz v. Cohen, 12 A.D.3d 160, 161 (1st Dep’t
2004). He also must allege damages from defendants’ conduct.
Maksimiak v, Schwartgzapfel Novick Truhowgky Marcus, P.C,, 82
A.D.3d 652 (lst Dep’t 2011); Kaminsky v. Herrick, Feinstejn LLP,
59 A.D.3d at 13; Nason v. Fisher, 36 A.D.3d at 487; Jargglawicz
V. Cohen, 12 A.D.3d at 161.

Plaintiff must interpose his claim for damages under
Judiciary Law § 487 in the action or proceeding in which he
alleges defendants deceived the court or a party, unless the

alleged deceit was part of "a larger fraudulent acheme.™

Specialized Ipndus. Serve. Corp. v. Qarter, 68 A.D.3d 750, 752 (2d
Dep’t 2009). See Melnitgky v. Qwen, 19 A.D.3d 201 (1st Dep’t

2005) ; Yalkowsky v, Century Aptg. Assogg., 215 A.D.2d 214, 215
(18t Dep’t 1995); ra V. , 31 A.D.3d 998, 999 (3d Dep’'t

2006) . Plaintiff does not allege that defendants deceived the
court or a party in defending his current action. Insofar as he
alleges they did so in the Civil Court proceeding, Equity

Pregservation, the party with standing to raise that claim, raised
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it in that proceeding, where the Civil Court rejected it. Daly

Aff. Exs. G, at 2, and H, at 2; Gingera Asgoc, LLC v.

Ifantopoulog, 70 A.D.3d at 429; Ac mic Health Professgilo

Ing. Agen. v. Legter, 30 A.D.3d at 329. See UBS Sec. LILC v.
Highland Capital Mgt., L,.,P., 93 A.D.3d at 490; Casa de Meadows

Inc. (Cayman Ig,) v. Zamap, 76 A.D.3d at 922; Simmong v. New York
City Health & Hogpg. Corp,, 71 A.D.3d at 411. The principal

thrust of that claim, moreover, that Lupu migrepresented a
conflict of interest on the part of Equity Preservation’s
attorney and concealed previous proceedings, constitutes neither

a "chronic and extreme pattern of legal delinquency," Kaminsky v.

Herrick, Feinstejpn LLP, 59 A.D.3d at 13; Kinberg v, Opinsky, 51
A.D.3d at 549; Nagon vy, Fisher, 36 A.D.3d at 487; Solow Mgt.
Corp. v, Seltzer, 18 A.D.3d at 400, nor a part of any alleged
"larger fraudulent scheme," Specjalized Indug., Serva. Corp. V.
Carter, 68 A.D.3d at 752, as would be required to maintain the
claim, even for the first time, in this action.

Insofar as plaintiff alleges that defendants deceived the
court or a party in defending his prior Supreme Court action,
where he maintained standing to raise any such claim, the Supreme
Court dismissed all his claims there. His claim of defendants’
deceit in that action, moreover, that the attorneys delayed in
appearing, with malicious intent to prevent plaintiff from
obtaining a judgment, again falls short of the requisite pattern
of delinquency or component of a fraudulent scheme spanning

defendant attorneys’' conduct of litigation involving plaintiff,
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to maintain the claim in this action.

Finally, plaintiff fajls tP draw a causal connection between
defendants’ alleged deceit and the adverse resulta to Equity
Preservation and plaintiff in the prior litigation. Mars v.
Grant, 36 A.D.3d 561, 562 (1lst Dep’t 2007). Plaintiff never
demonstrates, for example, how he or even Equity Preservation
would have obtained a favorable judgment, had Lupu not
misrepresented a conflict of intereat on the part of Equity
Preservation’s attorney or concealed previous proceedings, or had
the attorneys not delayed in appearing in the Supreme Court
action. The absence of damages specifically flowing from a
violation of Judiciary Law § 487 is fatal to any such claim.

Maksimiak v. Schwartzapfel Novick Truhowsky Marcus, P,C., 82

A.D.3d 652; Kaminsky v, Herrick, Feinstein LLP, 59 A.D.3d at 13;

Nagon v. Fisher, 36 A.D.3d at 487; Jaroglawicz v. Cohen, 12

A.D.3d at 161, See Kurmapn Vv. Schnapp, 73 A.D.3d 435.
III. PLAINTIFF’S CROSS-MOTION FQOR DECLARATORY RELIEF

Plaintiff crosa-moves for a declaration that defendant 70
Park Terrace East waived its winning bid for the subject
apartment 5G by continuing to treat Equity Preservation asg the
apartment owner. As addressed above, plaintiff lacks standing to
geek this declaratory relief on Equity Preservation’s behalf.
Even if plaintiff maintained standing to seek this relief, the
prior judgments in both Civil Court and Supreme Court bar
plaintiff’s current claim that Equity Preservation or plaintiff

as its successor owns the apartment, based on res judicata and
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collateral estoppel. (Citidress II Corp. v, Hinghaw & Culbertgon
LLP, 59 A.D.3d 210, 211 (1st Dep’'t 2009); Active Media Servs.,

Inc. v, Grant Prideco, Inc., 35 A.D.3d 165, 166 (lst Dep’t 2006) ;
Noto v. Bedford Apta, Co., 21 A.D.3d 762, 765 (lst Dep’'t 2005);

Jenking V. State of N,.¥Y. Div. ¢of Hous. & Community Renewal, 264

A.D.2d 681, 682 (lst Dep’t 1999).

Even if res judicata or collateral estoppel did not bar

plaintiff’s claim, plaintiff has failed to demonstrate that the
transmittal of invoices for maintenance charges to Equity
Preservation, after 70 Park Terrace East’s successful bid at a
foreclosure sale for tﬁe shares allocated to the apartment,
waived 70 Park Terrace East’sg right to possession of the
apartment. A waiver of rights may not be inferred from
particular circumstances unless plaintiff establishes that

defendants manifested a voluntary and intentional abandonment or

relinquishment of a known right. Fundamental Portfolio Advisorsg,

Inc. v. Toggueville Agset Mgt., Ltd., 7 N.Y.3d 96, 104 (2006);
Gilbert Frapk Corp. v, Federal Tna, Co., 70 N.Y.2d 966, 968
(1988) ; Jefpaul Garage Corp. Vv, Pregbyterian Hosp., 61 N.Y.2d
442, 446, 448 (1984); Jumax Asgoc. v. 350 Cabrini Ownerg Corp.,

46 A.D.3d 407, 408 (l1st Dep’t 2007). The monthly invoices

payable to 70 Park Terrace East that Prime lLocations transmitted
to Equity Preservation, the apartment’s former lessee, do not
constitute a waiver of 70 Park Terrace East’s rights to foreclose
on the premises that were subject to a foreclosure sale due to

Equity Preservation’s default under the proprietary lease. Bergy
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Invg. v. Sun, 239% A.D.2d 161, 162 (lst Dep’t 1997).

Were the court to consider plaintiff’s belated claim, raised
neither in his complaint nor in his cross-motion, but only in a
letter dated July 26, 2012, the claim is without merit.

Plaintiff now claims, relying on Plotch v. 375 Riverside Dr.

Qwners, Inc., 92 A.D.3d 478 (lst Dep’t 2012), that 70 Park
Terrace East’'s ownership of the shares to apartment 5G is a
nullity because 70 Park Terrace Eagt failed to close title on
them within the deadline set by the terms of the sale. 70 Park
Terrace East’s delay in closing on the shares after its
succesgsful bid at the foreclosure sale does not confer any rights
on plaintiff or even on Equity Pregervation, as neither was a
party to the terms of the sale established by 70 Park Terrace
East’s winning bid. See id. Finally, were any of the
complaint’s claims viable, plaintiff’s cross-motion for
declaratory relief would be premature in any event, since issue
has not been joined. C.P.L.R. § 3212(a); McHugh v. Weissman, 46
A.D.3d 369 (1st Dep't 2007); Durkin v. Durkip Fuel Acguisgition
Corp., 224 A.D.2d 574, 575 (2d Dep’'t 1996).
IV. LUS

For all the foregoing reasons, the court grants the motions
by defendants 70 Park Terrace East Owners Corp., Prime Locations,
Inc., Lupu, Tammaro, and Smith, Buss & Jacobs to dismiss the
complaint and denies plaintiff’s cross-motion for a declaratory
judgment that 70 Park Terrace East waived its right to possession

of apartment 5G, 70 Park Terrace East, New York County. C.P.L.R.
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action.
DATED: August 8, 2012 L__Vw-y odias
T,UCY BILLINGS, J.Ss.C.
ILLINGS
LUCY BILLINGS
UNFILED JUDGMENT

This Judgment has not been entered by the County Clerk
and notice of entry cannot be served based hereon. To
obtain entry, counsel or authorized representative must

appear in person at the Judgment Clerk's Desk (Room
1418),
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