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Upon a readlng of the foregolng clted papen, It Is Ordered that plalntlfb motlon 
pursuant to CPLR 53212 and CPLR g31.26, for summary Judgment on Ilablllty and to strlka 
the deftandant’s anrwar, enterlng a default and schsdullng an Inquest or for negaUve 
Inference jury charge, Is denled. Defendant’s crosslmotlon pursuant to CPLR 53212, for 
summary Judgment and swklng an Odor  compelling the plalntlff to appear for an 
Independent medlcal sxamlnatlon, I8 denled. 

Plalnttff makes thls motlon punuant to CPLR 93212, for rummary Judgmsnt on 
Ilablllty clalmlng that there are no Issues of fact as to the cause of her Injurler. PlalnUff, 
pumuant to CPLR 93120, saeks to strike the defendant’i answer, enter I default and 
rchsdule an Inquest, alternatively, plrlntlff seeks a negatlve Jury charge based on 
rpollatlon of evldence. 

Defendant opposer plalntlffs rnotlon and cro8iemoves pursuant to CPLR 93212, for 
summary judgment on the Issue of llablllty and reeks an Order compelling the plalntlff to 
appear for an Independent medlcal examlnatlon. 

In order to prevall on a motion fbr summary Judgmont pursuant to OPLR 53212, the 
proponent must make a prlma fade rhowlng of entltloment to Judgment as a matter of law, 
through admlsslble evidence, ellmlnatlng all materlal Issuer of fact (Kbln v. Clty of Naw 
York, 89 N.Y. 2d 833,676 N.E. 2d 648,662 N.Y.S. 2d 723 [1996]). Once the movlng prrty ham 
artkfled these standards, the burden shifts to the opponent to rebut that pr im fade 
showlng, by produclng contrary evldsnce In admlsslble form sufflclent to requlre a trlal of 
matarlal factual Issues (Amrtulll v. Dsfhl Constr. Gorp., 77 N.Y. 2d 626,671 N&. 2d 648; 689 
N.Y.S. 2d 337 [1999]). Summary Judgmnt should not be granted where trlrblb fssu@s of 
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fact are ralsed and cannot be resolvsd on conflicting affldavlts (Mlllerton A m y  
Cooperstlve v. Brlarcllff Farms, Inc., 17 N.Y. 2d 67,288 N.Y.S. 2d 18,216 N.E. ad 341 [ISeS] 
and Brunettl v. Allusallam, 11 A.b. 3d 280,7831N.Y.S. 2d 347 [N.YA.D. 1~ Dept, 20041). 

To meet Its prima fads burdm h support of 8ummary Judgment on the Ir8ue 
of negllgence the defendant Is rsqtrlrvd to prove It had no actual or constructlve 
knowledge of a dangerous defect or condltlon (Burko v. Friedland, 62 A.D .3d 462,878 
N.Y.S. 2d 64 [N.Y.A.D. lmt Dept, 20091). The Isrue of whether a defect creates a dangeraur 
condltlon for purposes of establkhlng IlabHlty Is generally an Issue of fact for the Jury 
(Trtncere v. County of Suffolk, 90 N.Y. 2d 976,688 N.E. 2d 489,606 N.Y.S. 2d 616 [lSS7J). To 
establlrh that the defendant Is Itable for a dsftctlve condltlon on the prsmlsm the plalntlff 
has the burden of provlng the aondltlon was vldble and apparent for 4 rufflclsnt length of 
tlma prlor to the accl'dent to pemlt employees to dlrcover and remedy It .  A general 
awarenesr of a dangerous condltlon Is InsuMcIent to srtablkh constructlve notlco 
(Oordon v. Amerlcan k t 8 ~ i ' 1  of Natuml Hirtory, 67 N.Y. 2d 836,601 N.Y.S. 2d 646,482 
N.E. 2d 774 [ISSS]). Without actual or c o n s h t l v s  notice of a latent defect, a defmdant 
has no duty to Inspect for 8peclflc problem (OJacclo v. 179 Tenants Corp., 45 AD. 3d 464, 
846 N.Y.S. 2d 328 [N.Y.A.D. la Dept., 20071). 

A plalntlff sseklng to recover under tho doctrine of res Ipsa loqultur I8 requlmd to 
ertabllrh that, "(1) the event must be of a klnd whlch ordlnarlly does not occur In t h m  
abience of 80m~one's negllgence (2) must be caused by an agency or lnstrumantality 
wlthln the excluslve control of the dafendant (3) It must not ham been dus to any voluntary 
retlon or contrlbutlon on the pirt of the plalnWP'( DermatO88lan v. New York Clty Tr. Auth., 
67 N.Y. 2d 219219,492 N.E. 2d 1200,601 N.Y.S. 2d 784 [198@]). ~ c l w h r o  control rsqulrer 
that plalntlff demonstrate the defendant was probably 1~8pon$lble for any ne~llgence 
connected wlth the cause of the aucldsnt, pklntlff does not have to establlrh sole physhxl 
acce88 to the instrumentallty. A regular lnspsctlon and malntename of a ch8h by the 
&fendant Is potentla1 evidence of negllgence (Dawson v. Natlonal Amusements, Inc,, 269 
AD. Zd 320,687 N.Y.S. 2d 19 [N.Y.A.D, Iat Dept. ,lSSB]). 

Plalntlff claims that on Auguit 10,2009, st approxlmately 1:16p.m., rhe wa8 
InJured anew orderlng food In S1-j Rertaurant, while pulling the chalr ufider her. 
Ptalntlff clalms that the top part of the b a t  came apart from the metal -ma, trapped 
her left Index flnger and rovemd the tip as she art down. Plalntlff swka summary 
Judgment pumuant to CPLR s3212, on llablflty clalmlng that defendant had actual and 
constructive notlce of the dangerour condltlon of the chalr. Plalntlff clalmr that 
drfendant Is also llabla under the doutrlns of ms lpra loqultur. 

i 

In support of the motion the plalntlff relle8 on her own deposltlon tertlmony, she 
states that prior to Augurt 10,2009, hey flnger had besn pinched by a ctwlr when the 
,seat cover slid after It became loose. She had advlued a female cauhlsr of what 
happaned, showlng the cashier the chalr Involved (Mot. Exh. J, pp 29-26). Plalntiff could 
not remember the date when her flnger war plnched but lndlcatsd the urn psruon 
Involved wa8 worklng In the rertaaurant on the drte of the lncldent (Mot. Exh. J, pp 24- 
26). She clalms that on August 10,2008, sho totd the female Ca8hlgr that the chalr hqd 
cut off the flngertlp and showed the cashier the chalr. Plalntlff 8tatod rhe showed the 
cashler where the mat  cover had become detached on the chalr and In doing sott~e tlp 
of hsr flnger fell to the ground. WhIk waltlng for the ambulance, plalntlff had her friend 
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. take r picture of the seat while she ured her foot to hold tt up (Mat. Exh. J, pp 28-29). 
Plrlntlff provlder a copy of the photoghph taken with her frlend'r cellphone on the date 
of the accident to establlr~ the defect wa8 virlbie and apparsnt (Mot. Exh. P). 

Ourdev Rana was deposed on kugurt 31,201 1, he states that he rrnd hk wife 
owned and operated the rertaurant and that StrtaJ Indo-Pak Culslne, inc. wan dirsolved a8 
of 2010 (Mot. Exh. M, pp 11 & 13). Ourdov Rana stabs that at night the floor8 ware 
mopped and the chalrs were placed on the tables ( Mot. Exh. M, pp 1646). The chair8 and 
tables were In the restaurant when It war purchared, they were not repaired or replaced in 
twenty years (Mot Exh. M, pp.19,24). Ourdev Rana was not In the mstaurrnt on August 
10,2009, but hls wife was there (Mot. Exh. M, pp 19-20). He lnrpected the chair two day8 
after the accident and ciaima that after checking every chair at the tabls where the plalntlff 
r a t  he could not flnd any defective chrln (Mot. Exh. M, pp 23-24). 

Gurlnder Rana was depored on November 16,2011, rhe atate8 that on Augmt I O ,  
2009, she was worklng the counta'r at the restaurant Mot. Exh. 0, p. 8). Mm. Rana stated 
that after she was told the plainttW was hurt by a delivsry man, the chaln were inspected 
and there was nothlng wrong with thgrn (Mot. Exh. 0, pp 11 -1 2). Shm impscted the chair a 
day after plalntlff was InJured and strted that the chalrs were moved after the ckanlng 
(Mot. Exh. 0, pp 13-14). Gurinder Ranr clalmr that $he was unaware of any other lnJurle8 
In the restaurant prior to plalntlff (Mot. Exh. 0, p. 21). 

,Plalntlff cialms that the defsndint had actual notice of the accldmt beuausd she 
reported a similar defect with the chalr that plnched her to a female employee. Plalntlff 
ci irm the female employee she advked of the pinch was Qurinder Rana, one of the 

condition because the chalr seab were attached to the metal frame by w r e w  and that 
the defendant'r employee6 could have detected any defect8 when they llftsd the chalrs off 
the floor to mop it. Plaintiff claims tha defendant created the hazardow and defective 
conditlon by failing to inspect, repalr or replacs the chairs in twenty years, ionoring waar 
and tear. Plalntlff claims she Is ent l t ld to summary Judgment under rw i p a  loqultur 
becauro absent the defendant's nogllgsnce shm would not bs injured and the defendant 
maintained exclusive control of the chdir at ail tlmler. She clalnu that the defsndant had 
mxclurIve control and anothsr patron urlng the chair In a normal manner would not have 
caused the uevere defect to tho chair. Plaintiff claims that she handled the chalr In a 
normal manner and did not act or contribute to the defect that revered her finger. 

o s nem of the business. She c ia lm  the defendant had constructive notlcs of tha 

Defendant oppo8es the motlon and C~OQII(TIOV~S for summary judgment chiming 
that there was no actual or constructlve. notice of the defect. Dsfandant e la lm that the 
plaintlff described a different defect when the chrlr pinched her, and a riiding smat cover 
Is not the same as a rest cover that I8 detached on one side and acQng Itka a rcb#om 
Dsfendent claim8 that notlce of a general unreiuted problem Is not bnough to eutabliah 
actual notlce. Defendant cialmr that plalntlff cannot ertabiirh constructive notlee 
becaure both Mr. and Mrs. Rana testifled thsy conductod Inspections of the chair whlch 
reguited in no flnding of defects and they had no knowledgo of any dmfects prior to 
plaintiff 8 Injury. Defendant elalm that the picture provldad by plaintiff rhould be treatebd 
a8 hearsay. To the extent the plcture Is coruidersd by the Court, defendant clahns that 
plalntlff had to prop the raat cover with her foot to make the defect vislble. Defendant 
claims that the plalntlff has not ertabliahed duration of the defect. Defendant cialmr 
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plalntlff Is not entitled to summary Judgment under the theory of re8 Ipw loquitur becaw 
plaintiff cannot establlrh that It creabd the defectlve condltlon, there warn no eldm that 
the employees afflrmatlvely damaged the ehalr, or loosened the w e t  to cmato tho 
condltlon. 

The confllctlng deporttlon 4Whony and the evldence submitted by the p l h  
doer not establish deflnltlvely whsthmr the defendant had actual or con8tructNe notlce ~f 
the defectlve chalr. The plalntlffr tertlmony Is not spaclflc as to notice. The tertlmony 
provlded on behalf of the defendant ir confllctlng concernlng when, and the manner In 
whlch elther Mr. or Mrq. Rana conductad Inrpeatlons of the chalr. Under the theory of MIS 
Ipsa loquitur, plalntlff doe8 not have to astabll&h that the dsfendrnt was negllgent, only 
that her Injury would not have occurred wlthout negllgonce. Defendant ha8 nlred an 
brue of fact concernlng whether It had exclurhr~ control of the defsctlve chalr. 

Courts have dlscretlon to Impose sanctlons when dl party “lntantlonally , 
contumrclously or In bad falth” dortroy8 evldence prlor to an advenary’s Inspection. 
Destroyed evldence that Is not cruelal to the care, or whlch Is dlmcardsd In good falth 
baled on normal buslness practlcer prlor to psndlng lltlgatlon Is not a bash for rrrnctlon8 
(Sage Realty Corporatlon v. Proskauw Ross LtP, 276 A.D .26 1 I, 713 N.Y.S. 2d 166 
[N.Y.A.D. 1“ Dept., 20001). Dkcovery ranctlons pumuant to CPLR 53128 i r e  lnapproprlate 
where the plalntlff flled a Note of lrrue walvlng further disclosum and not reserving rights 
or prerewlng objections (Rlverarlrby v. Clty of Naw York, 71 A.D. 3d 482,896 N.Y.S. 2d 
337 [N.Y.AD. I.‘ Dept., 20101). 

Plalntlff seeks sanetfonr for spoliation based on dlrcovery that was lndlcated In 
the Prellmlnary Conference Order (Mot. Exh. 8). The Note of Issue wag flld on Decembmr 
1,201 1, pursuant to il stlpulatlon (Crosrdllot, Exh. D). The Certlflcate of Readlnesr 
lndlcater under dlscovsry known to ba necewary completed, that It was waived (Cross- 
Mot. Exh. D). Plalntlff has not preserved the rlght to seek sanctlons for rpollatlon aftor 
Note of Issue was flled. 

Pursuant to 22 NYCRR 202.21id 1, leave to conduct further dlrcovsry after ths flllng 
of ths note of Issue and certlflcrto of readlnssr are filed Is p e r m l W  under, “UnuwmI or 
unantlclpated clrcumstancem,” and only to “prevent 8ub8tantlal preJudie4.” F8llure of u 
prlor attorney to pursue dlscovery Is an Insufflcbnt bash to obtaln further dkcovery aftor 
tJ~e flllng of the note of Issue (Madison v. Sama, 92 A.D. 3d 607,838 N.Y.S. 2d 802 
[N.YA.D. la Dept., 20121). 

Defendant seeks to compel plslntWf to rubmlt to an Independent medlcal 
examlnrtlon by Ita doctor after the Nota of lsiue we8 flled. There ware at Isart two prlor 
order8 dlrectlng defendant to conduct a msdlcal spamlnatlon (Reply and Opp. to Crors- 
Mot. Exh8.C & D). The Status Conference Order dated December 7,2011, after the Note of 
kuue waa flled, provldes that falluro of the defendant to complete an lndspsndent 
medical examlnatlon (‘WE’’) will result In It bslng walved (Reply and Opp. to Crou-Mot. 
Exh. D). Defendant elalms that an 8880clat0, no longer wlth the flrm, fatied to have an 
Independent medical examination scheduled and conductsd. Law offhe falluro and 
frllure of the associate to purrud dlscovery aftor mukipla ordors Is not an unusual or 
unantlclpated clrcumrtance. Defendant ha8 not rurerted a barir to obtsln an 
independent medical examlnatlon. 
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Upon revlew of all the papam rubmltted thlr Court flndr that than rsmdn Icrw 
of fact baaed on confllutlng testlmony concmmlng whether the ddenmnt had notlue mat 
the chair wa8 defectlve and whether there warn axclurlve control of the chalr. Plalntlff has 
not eotabllshed that sanctlonq are warrantad for spollatlon and defendant wlli not be 
provlded wlth a further opportunlty to obtaln 0 medical sxamlnatlon. 

Accordingly, It Is ORDERED that tho plalntlffs motlon pursuant to CPLR 53212 
and CPLR 93126, for summary judgment on IlabMlty and to rtrlke the defendant’s answer, 
enterlng a default and scheduling an inquest or for nmgatlve inference Jury charge, b 
denled, and It is further, I 

ORDERED that the Defendant’s crors-motlon pumuant to CPLR 5321 2, for 
summary Judgment and seeking an Order compeillng the pialntlff to appsar for an 
Independent medlcal mxamlnation, Ir denied. 

Thls conrtltutes the declilon and order of thlr court. 

ENTER: 

8 MAINUEL J. MENDEZ, 
Deted: August 15,2012 
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