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HON. SALIANN SCARPULLA, J.:

In this action to recover damages for personal injuries, plaintiffs [.aura L.
Albanese and Christopher Albanese (collectively referred to as “Albanese”) move for
partial summary judgment on the issuc of liability.

This personal injury action arises out of an accident that occurred on November 8,
2004, when an elevator malfunctioned causing plaintiff Laura [.. Albanese to sustain

injuries. Albancse filed a complaint against defendants Mainco Elevator & Electrical




Corp. and Thyssenkrupp Elevator Corporation (“Elevator Defendants™) alleging seven
causcs of action grounded in negligence and products liability.

Laura L. Albancse was an animal technician employed by New York University
(“NYU”) at the time of her accident. The animals were kept in the NYU basement and
the research was done on the tenth and cleventh floors. Albanesc and the other
employees would have to take one of two elevators to transport the animals or other items
from the basement to the labs. On the date ol her accident, at around 3:00 P.M., Albanesc
and her manager, nonparty Michacl Gorman (“Gorman”), needed to transport an animal
chair from the bascment to the elcventh floor. One of the two elevators, the “southwest”
clevator, was out of service, so they had to take the “northwest” elevator. This elevator
was the only onc which had doors that opened in the front and the back. Albancse and
Gorman had just previously taken the northwest elevator down from the eleventh floor
without incident.

Gorman testificd that he and Albanese entcred the northwest elevator and that it
started to ascend. He continued, “|[tJhen after I don’t know how long, five scconds to ten
seconds, T don’t recall, it fclt like it dropped and we fell, I would guess, a few floors, 1
don’t know and then it stopped abruptly.” Gorman stated that the elevator definitely fell a
couple of floors. The doors then opened and he could see that the elevator was between
floors two and threc. Gorman testified that while it was falling, he “lost his balance.

When [ stopped, 1 slammed into the chair that I had my right arm resting on.”
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With the doors still open, the clevator then started to ascend and came to a stop
between {loors threc and four. The lights did not turn off nor were there any vibrations.
At that point, Gorman testified that hc looked at Albanese who was “crouched down
leaning against the back ol the elevator.” The elevator then went up and stopped at the
tenth instead of the eleventh floor. Gorman and Albancse exited the elevator.

According to Albanese, she and Gorman had entercd the elevator and it started to
travel upward normally. Then, “all of a sudden it just started free falling, it just dropped
and then it slammed to a stop.” Albanesc stated that when the clevator came to the
sudden stop, she felt a “searing” pain in her back. Although Albanesc previously had
back problems, she testified that this back pain was different and more intense. After the
elevator finally stopped and opencd on the tenth floor, Albanese laid down on the floor
behind her desk. She also started to have pain in her legs. When Albanese visited the
doctor shortly alter her accident, she was diagnosed with a ncw back injury, unrelated to
her previous injuries.

Mainco Elevator & [lectrical Corp. (“Mainco”) is the elevator service
maintenance and repair company employed by New York University. Mainco merged
with Thyssenkrupp Elevator Corporation in 2009. Mainco was the exclusive provider of
services for the elevators at Albanese’s place of employment. It was responsible for
routine inspections and preventive maintenance. Frank Zuccaro (“Zuccaro”), the chief

maintenance and repair mechanic, testified that the subject elevator and the southwest
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elevator each had their own separate elevator control room. He cxplained that the
elevators had different components from cach other. When asked during testimony about
the work tickets [or the elevators in the building, Zaccaro conceded that it was not
possible to ascertain which elevators had been worked on from some of the work tickets.
For example, when shown the work ticket for July 21, 2004, Zaccaro could not tell which
elevator had been serviced.

The service repair ticket from the date of Albancse’s accident indicated that a
mechanic had becn working on the southwest elevator, which was the other elevator,
Although the elevator was not labeled as such on the work ticket, Zaccaro testified that
the work ticket referenced a component which was not present on the subject northwest
clevator. Zaccaro continued that the mechanic would have been working on the
southwest clevator around the time of Albanese’s accident and that the mechanic would
have been in the southwest cievator’s private control room.

Zaccaro lesti{ied that the work log for the date alter Albanese’s accident indicated
that, “|fJrcight car on 11/8/04 dropped and building staff had hurt their back, accident
torm was filled out needs car checked out.”” The northwest elevator was then inspected
on Novembe_r 9, 2004 and no problems were found. Zaccaro testificd that the controller
is thce device which controls the movement of the clevator. This device could be tested in
the elevator’s motor room by the mechanic. There were other switches in the motor room

that could be opened by a mechanic which would also control the movement of the




[*jel

elevator. He maintained that passcngers in the elevator could not make the doors open
mid-trip unless they used excessive foree.

Albancse now moves for partial summary judgment on the issuc of liability. In
support of the motion, she submits an affidavit from expert Patrick A. Carrajat
(“Carrajat’™), who claims that what happened to the subject elevator was not normal, and
was duc to the negligence of the clevator mechanic. He explains that the “mechanisms
involved in causing the clevator to malfunction as described arc within the exclusive
control of the elevator maintcnance company, specifically in the motor room where a
mechanic would have to jump out a circuit on the elevator control board for the subject
elevator to malfunction as described by the witnesses.” Carrajat hypothesized that the
elevator mechanic who was there working on the other elevator, mistakenly worked on
the control panel for the subject elevator, That is why on the date after the accident, the
subject elevator did not have any problems. He maintains, “[t]he mechanics frequently
confused the two clevators.” Carrajal concluded that nothing Albanese could have done
would have made the elevator act the way that it did and that the only possible cause of
the accident was due to an error by the elevator mechanic.

Albanese claims that it is an “inescapable conclusion that a defendant mechanic
caused the subject elevator 1o drop precipitously without warning while Albanese and her
supervisor werc in it, thereby causing her bodily injury.” Albanesc alleges that the

doctrine of res ipsa loquitur should apply as well.




[n opposition, the Elevator Defendants claim that on the date of Albanese’s
accident, the work ticket demonstrates that the mechanic was servicing the other elevator.
As such, the mechanic would have been in the other control room and it would not have
been possible for him to have caused the accident. Tor instance, the work ticket
generated that day states that the mechanic started at 3:00 P.M. and ended at 4:30 P.M.
and that he “found car stuck on 3" floor. [Motor Limit Timer]. Cleaned edge checked
tape guides. Ran car returned to service.” The Elevator Defendants’ expert, Jon B,
Halpern (“Tlalpern™) states that the elevator Albanese was riding did not have a motor
limit timer, so evidently the mechanic was working on the other elevator. The mechanic
who was on site on the date of Albanese’s accident was not deposed.

Halpern further avers, contrary to Gorman and Albanese’s testimony, that the
elevator did not “overspeed, drop or fall in any way.” He bascs this opinion on the
clevator’s mechanical system. Halpern then states that there are other possible scenarios,
besides the negligence of [levator Defendants, which could have caused the elevator to
malfunction. Hc continues, “[ajmong these possible scenarios are that the elevator
controller can simply lose direction and or its position from a spontancous failurc of a
controller component, selector component or a simple blip of the incoming power without
any human intervention and without any ncgligence on behalf of the maintenance

company.” [lalpern does not provide any further explanation of what exactly defines a

“simple blip.”



Discussion

A movant seeking summary judgment must make a prima facie showing of
entitlement (o judgment as a matter of law, c)ffering sufficient evidence to eliminate any
material issues of fact. Winegrad v. New York Univ. Med. Ctr., 64 N.Y.2d 851, 853
(1985). Once a showing has been made, the burden shifis to the opposing party who must
then demonstratc the existence of a triable issue of fact. Alvarez v. Prospect Hosp., 68
N.Y.2d 320, 324 (1986); Zuckerman v. City of New York, 49 N.Y.2d 557 (1980).

To rely on the doctrine of res ipsa loquitur, a plaintifl must demonstrate that the

event:

(1) was of a kind that ordinarily does not occur in the absence of someone’s
negligence; (2) [was] caused by an agency or instrumentality within the
exclusive control of the defendant; and (3) [was not] due to any voluntary
action or contribution on the part of the plaintiff [internal quotation marks

and citation omitted].”
Singh v. United Cerebral Palsy of N.Y. City, Inc., 72 A.D.3d 272,277 (1* Dept. 2010).
Albanese contends that the only explanation for the elevator’s malfunction is the
Iilevator Defendants’ mechanic’s presence in the control room manually overriding the
subject elevator’s controls. Albanese explains that Elevator Defendants were present at
the time of Albanese’s accident and werc allegedly working on the other elevator. They
were the only ones who provided the repair and maintenance services for the clevators.

The work tickets in the past for the clevators demonstrated that there was contusion as to

the identity of the elevators being worked on. Neither Albanese nor any other passengers



could cause the elevator to function the way that it did. An inspection the day afterwards
did not indicate that the elevator had problems. Albancse also claims that the possible
non-negligent causes of the accident, as provided by Halpern, “are based on the crroncous
assumption that the elevator did not drop or reverse direction.” Albanesc contends that
Halpern did not address her allegation of the controls being manually overridden and that
his theorics of alternative causes of the accident are without foundation. As such,
Albanese claims that there is no issuce of fact with respect to the Elevator Defendants’
exclusive control of the clevator and of Elevator Defendants’ negligence.

It is undisputed that Albanese did not contribute to the elevator’s behavior. The
Elevator Defendants do not appear to dispute that they were the oncs that had exclusive
control over the elevators. The court (inds that the Elevator Defendants had exclusive
control over the elcvator in that they had the exclusive contracts for the maintenance and
service of the elevator. See Fiermonti v Otis Elevator Company, 94 A.1D.3d 691, 692 (2d
Dept. 2012 ("Proof that the sudden misleveling of the clevator was an occurrence that
would not ordinarily occur in the absence of negligence, that the maintenance and scrvice
of the elevator was within the exclusive control of Otis, and that no act or negligence on
the injured plainti{T's part contributed to the happening of the accident, is a basis for
liability under the doctrine of res ipsa loquitur™).

Elevator Defendants do argue, however, that the evidence raises issues of fact

particularly as to the negligence element of the res ipsa loquitur doctrine. As previously
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mentioned, the Elevator Defendants’ expert provides alternative theories for why the
accident occurred, and also alleges that the elevator could never have descended after 1t
started (o ascend.

In support of its argument regarding negligence, the Flevator Defendants cite to
Martinez v. Mullarkey (41 A.1D.3d 666 [2d Dept. 2007]), in which the court found that the
trial court erred when it granted judgment as a matter of law against the elevator
maintenancc company based on the doctrine of res ipsa loquitur. Similar as in the present
case, in Martinez v. Mullarkey, the plaintiff suffered injuries when the elevator suddenly
dropped and came to a sudden stop. There had been no previous complaints about the
subject elevator. Both plaintiff and defendant's experts gave different explanations for
what could have caused the accident. The Court found that,

There was inconclusive and sharply disputed evidence concerning the

precise cause of the accident and it was therefore error for the trial court to

rely on res ipsa loquitur to direct a verdict against Centennial on the issue

of liability as a matter of law rather than submitting to the jury the issues of

fact surrounding the applicability ot the doctrine. /d. at 669.

Albanese claims that Martinez v. Mullarkey, supra, is not comparable because in
the present situation, Halpern's "musings about possible ‘spontaneous' component failures
are {latly contradicted by defendants’ own admission ... nor arc they based on his personal
knowledge or inspection ot the subjcct elevator.”

Although the doctrine of res ipsa loquitur may apply in this case, inasmuch as the

court finds that the erratic behavior of the elevator which led to Albanese’s injuries was

-9-
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“neither an ordinary nor a natural experience” (Weeden v. Armor El Co., 97 A.D.2d 197,
205 |2d Dept. 19831), the court [inds that the case of Martinez v. Mullarkey, supra, 1s
instructive and comparable. Compare Dickman v. Stewart Tenants Corp. 221 A.D.2d
158, 158 (1* Dept. 1995) (in which defendant clevator repair company had been informed
of complaints regarding the elevator’s misleveling and the court held that negligence
could have been inferred due (o its “failure to take any corrective action” and also that
“[d]efendant’s negligence was also cstablished through the application of the doctrine of
res ipsa loquitur™).

Although Halpern’s contends, in an affidavit, that it may have been a possibility
that the elevator did not free fall, he then sets [orth additional causcs of the incident that
would not be the result of the Lilevator Defendants’ negligence. There is no apparent
contradiction. Moreover, there is no indication that Albanese’s expert inspected the
subject elevator either.

With respect to negligence, the Appellate Division, First Department has held that
“[t]The only instance when res ipsa loquitur can be established as a matter of law is when
the plaintiff’s circumstantial proof is so convincing and the defendant’s response so weak
that the inference of [the] defendant’s negligence is inescapable [internal quotation marks
and citation omitted).” Naughton v. City of New York, 94 A.D.3d 1, 11 (1 Dept. 2012).

While the court agrees that Halpern’s affidavit is minimally informative, due to

other evidencc in the record, the Elevator Defendants’ negligence or lack thereof, cannot

_10_
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be determined as a matter of law at this time. For example, the work ticket generated on
the datc of Albanese’s accident indicates that the mechanic was working on the other
clevator. Zaccaro, as well as Halpern, contended that one of the parts referred to by the
mechanic on his ticket, was not a part on the elevator involved in Albanese’s accident.
Because the mechanics’ work tickets were frequently unidentifiable and the mechanics
themselves confused the elevators, the court cannot conclude at this time that the
“inferencc of [the| defendants’s negligence is inescapable.”

Moreover, res ipsa loquitur is an cvidentiary doctrine where plaintiff bears the
burden of proof. States v. Lourdes Hospital, 100 N.Y.2d 208, 213 (2003). Albanese has
not met her burden of proof in light of the additional alleged non-negligent possible
causes of the accident, coupled with the work tickets allegedly indicating that Elevator
Delendants were not working on the subject elevator at the time of the incident.

Accordingly, because questions of fact remain with respect to the Elevator

Defendants’ negligence, Albanese’s motion for partial summary judgment on the issue of

_11_




I© 13]

Hability is denied.

In accordance with the foregoing, it is hereby

ORDERED that Laura L. Albanese and Christopher Albanese’s motion for partial
summary judgment on the issuc of liability is denied.

‘I'his constitutes the decision and order of the court.

Dated: New York, New York
et ,2012
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