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SUPREME COURT OF THE S T A T E  O F  NEW YORK 
COUNTY O F  NEW YORK: PART 4 6  

- X  . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

GREGORY A .  CL,AKK, j ndividually arid 
as n a t u r a l  y m - d i a n  t o  S O P H I A  CLARK, 
an iriIar-it under  t he  age of 18 years , 11-itlex No, 1.02464/2011 

p la t l i t  i f f  s 

- a g a i n s t  - DECISION AND ORTIHK 

ARCHDlOCESE OF NEW YORK,  CHURCI1 OF 
SY’. JOHN EVANGELIST,  and ST.  J O H N  
EVANGELIST SCIIOOL, 

Def endanLs 

LIJCY B I L L I N G S  , J .  S . C. : 

Defenda1it.s move f o r  summary judgment. dis tniss ing p l a i n t i f f s  

c la ims aga ins t  defendar l t  Archdiocese of N e w  York  and ,  if t he  

court. grant:; t h a t  relief, t o  change t h e  venue o f  t h i s  a c t i o n  t o  

Putiiam County, s i n c e  venue i n  N e w  York County i s  prcmj sed solely 

on t h e  Archdiocese of N e w  York’s p r i n c i p a l  p lace  of bus iness  

here. C . P . L . R .  5s s lO(1)  , 511(a) arid (b) , 3212(b) and ( e )  

P l a i r i L i f f s  claim s o p h j  a C~lark,  a rninor, whose fal l le i -  sues 011 her  

behalf  , w a s  i n ju red  December 3 , 2 0 1 0 ,  b y  defendant2s’ negl igence 

i n  maintaining a tab1 E: in their-  ~ c h o o l  cafeteria in a11 unsafe 

condi t . ion.  

I . SUMMARY JUDGMENT D I S M I S S l N G  DEFENDANT ARCHDIOC-ESK CIF’ 
N R W  Y0Fj-K 

Since dcfendants  servcd t-l-ieir motion , they have s t i p l a t e d  

the A r c h d i o c e s e  of N e w  York‘ s owner:;hip , operat. i on , riiaiiagemcnt. , 

rnaint.eIiance , supe rv i s ion  , o r  control.  over the premises, 
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f a c i l i t i c s  , 2nd f u r n i s h i n y s  of Lhe school where Sophia Clark w a s  

i n j u r e d .  E’lair-iti ff s n o w  have obt dined all the documents and 

deposi.tion t.c.stinioriy soughL f o r  pui-poses of de fea t ing  surnrriary 

judgmcnt i n  favor of the  Archdiocese of’ N e w  Y o r k ,  C . E ) . L . R  5 

3212 (f) , y e t  uncovered no evidence regarding t h e  A r c h d j  ocese’s 

r e s p o n s i b i l i t y  f o r  maintenance of t h e  school premises , 

f a c i l i t i e s  , o r  f u r - ~ i i s l ~ i n g s .  

I n  p a r t i c u l a r ,  tlie depos i t i on  test~i.mony of S i s t e r  Ei leen  

C l i f f o r d ,  a v i c e  c h a n c e l l o r  of t h e  Archdiocese of N e w  York from 

Sept.ember 2 0 0 2  through a t  l e a s t  Deccmbcr 2 0 1 0  , denied tha t  t h e  

Archdiocese exe rc i sed  <any supe rv i s ion  o r  control over scl-iools 

funding,  f u n d r a i s i n g ,  o r  t u i t i o n  o r  indebtedness pl ans o r  the 

s a f e t y  of t-lieir- f a c i l i t i e s  o r  furriisl-iinys. Although the 

Arclidiocese of N e w  Yor-k u l t ima t -c ly  d i d  d iscont inue  s u b s i d i z a t i o n  

to defcmdarit St. John Evangel i s t  School,  where the c h i l d  w a s  

i n j u r e d ,  t h i s  d e c i s i o n  was only  i n  conjunct ion with t h e  school s 

dec i s ion  t o  c l o s e  due t o  poor enro l lment ,  a r e s u l t i n g  l a c k  of 

fu r ids  f r o m  t u i t i o n ,  e s c a l a t i n g  expeiives , and t h e  1.ack of 

p rospec t s  for- r e v e r s i n g  the school  s d e c l i n e .  

The Archdioccsc of N e w  York d i d  not., i n  any event, provide 

s u b s i d i e s  for- L h e  p ~ i - ~ l - i a ~ e  of f u r n i t u r e .  Schoo1.s i n  t l i c  

Archdiocese of N e w  York were r e spons ib l e  f o r  t h e i r  furniture. 

Neither- t h i  s testimony nor any o t h e r  d i s c l o s u r e  has r e b u t t e d  

defendants pi-ima fa?- deferise t h a t  the  Arc:hdi.c)c!csc of New York 

t3i.d not. o w n ,  operate , manage , :;upervi:;e, or control [.lie St . John 

Evnnqei i s t  Sc:hool p remises ,  f a c i . I , i t j  es, o r  tu rn i sh inys ;  w a s  

c l a l r k .  141 2 
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, .  
uninvolved i.11 t h e i r  mai.riteriarice; arid d i d  not. employ any school 

employees. E ,  q. , Hanlan v .  P a r k c h e s t . e r -  N .  Condomi  1-iium, I n c .  , 3 2  

A . D . : 3 d  793 (1st Dep‘t  2 0 0 6 ) ;  Jackson v .  Board of Educ. of C i t y  of 

N . Y . ,  3 0  A . l I . 3 d  5 7 ,  60 (IsL Dcp’t 2 0 0 6 ) ;  Gibbs v. Port Aut-11. of 

N . Y . ,  1 7  A . D . : 3 d  2.52, 2 5 4 - 5 s  (1st Dep‘t 2005) ; Walker v .  

Archdiocesc? of N . Y . ,  2 7 0  A.D.2d 1 2 7 ,  128 (1st D e p ’ t -  2000). 

Kaplari  v .  New Y o r k  Mer-cant.i.1.e E x c h . ,  55 A.D.3d 4 0 6  (1st Dep‘t. 

2 0 0 8 ) ;  S e w  Wai. Yony v .  City of N e w  Y o r k ,  4 1  A.D.3d 2 1 2 ,  2 1 3  (1st 

Dep’t 2 0 0 7 )  ; R i c h a r d s o n  v. Leriox ‘l’errace Dev. A s s o c . ,  4 1  A . D . 3 d  

108, 1 0 9  (1st Dep’t 2007) ; A b r a h a m  v. Porlr. A u t h .  of N . Y .  & N . J . ,  

2 9  A.D.3d 345, 3 4 7  (3.st D e p ’ t  2 0 0 6 ) .  T h e r e f o r e  the  cour t  grarlCs 

defendant-s' motion insofar- as it  sccks surnrnar-y judgment 

dismissing pl a i . n t i f f u ’  c l a i m s  a g a i n s t  defendant Archdiocese of 

N e w  York .  C . P . C . K .  § 321.2 (b) ar id (e). 

11. CHANGE O F  VENUE 

Defei1dant.s concede that t h e i r  mot.ion i n s o f a r  as it seeks to 

change the venue of this a c t i o n  i s  untimely, having been served 

more t-hari 3.5 days a f t e r  their demand t o  change venue t o  which 

p l a i n t i f f s  did riot accede. C . P . L . R .  § 5 1 1  (b) ; Simon v .  U s h e r ,  1 7  

N.Y.3d 6 2 5 ,  6 2 8  (2011); Banks v .  N e w  York S t a t e  & L o c a l  

E m p l o y e e s ’  R e t i r e m e n t  Sys., 2 7 1  A . D . 2 d  252 (1st. Dep’t 2 0 0 0 ) ;  

S i n q h  v .  Becker, 2 4 9  A.D.2d 154 (1st Dep‘t 1 9 9 8 ) ;  N e w m a n  v .  

Phys ic ians’  Reciprocal I n s u r e r s ,  201 A . D . 2 d  2 1 0  (1st D e p ‘ t  1994). 

This  dead l ine  r e q u i r e s  s t . r i c : t  corrpliance. C o l l i n s  v .  Greenwood 

M q l r .  Cnrp., 2 5  A . n . : 3 d  4 1 7 ,  4 4 9  (1st D e p ’ t  2 0 0 6 )  ; Ranks  v .  N e w  

Y o r k  St.atcI. & L,ocal. Employeps‘ R c t i . r e r n e n t  Sys., 2-11. A.D.2d 252; 

c l a r k .  1.41 3 
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, .  
T.,aMant.ia v .  North Shore U n i v .  Hosp. , 259 A.D.2d 294 (1st Dep‘t. 

1 9 9 3 )  ; TJhijoqene V. F u l l e r -  A ~ t o  L e a ~ s i . ~ l q ,  1 6 7  A . D . 2 d  1’78, 1 7 9  (1st 

Dcp‘t. 1 9 9 0 )  . 3’he c:cmrt.I s d i s c r e t i o n  r e g a r d i n g  d c f c n d a n t - s ’  

imt  irriely rnot.ion to change venuc , when based on1.y on cornmencement 

of the  ac:t i .on i n  a county ou t s ide  C . P . L . R .  § 503’s scope, Ts 

iirnit-.ed t.o cotifor-rnance w i t h  a con t r ac t  provi s i o n  reqardri ny veiiuc , 

p o l i c y  d i c t a t e s  that. p lace  venue in another county, and 

consol ida t . ion .  N e w m a n  v .  P h y s i c i a n s ’  l j ~ i p r o c a l  I n s u r ~ ~ ,  2 0 4  

A . D . 2 d  210; P i t t m a n  v. Maher, 202 A.D.2d l72, 1 7 5  (1st Dep’t 

1 9 9 4 ) .  See Ibrrera--v-  R .  C o r i l c t y  Tnc.,  52 A.D.3d 218, 2 1 3  (1st 

Tlep’t 2 0 0 8 )  ; K u r f i v  v. Shore Towers Col-idorniniuiii, 4 8  A.D.3d 3 0 0 ,  

3 0 1  (1st Dep’t. 2 0 0 8 ) ;  H o w a r d  v. New York State Bd. of Parole ,  5 

A . D . 3 t i  2 7 1 ,  2 7 2  (1st r k p ‘ t  2 0 0 4 ) ;  Hanks v .  Nclw York S k a t e  & L o c d  

Erriployees’ Retrir-ement. Sy:;. , 2 7 1  A . D . 2 d  a t  253. 

Defendants do r i o t  c l a i m  t ha t  p l a i n t i f f s  misled defendants  as 

to the propriety of t h c t  venue se l ec t ed ,  w h i c h  w o u l d  absolve 

defendants ’  f a i l u r e  t o  comply with t h e  s t a t u t o r y  t.imc f r a m e s .  

K u r f i s  v .  Shore Towers Condominium, 4 8  A.D.2d 3 0 0 ;  Pe re t z rnan  v .  

L - I  E l i . a < ;  2 2 1  A . D . 2 t 3  1 9 2  (1st Dep‘L 1335) ; Pi t . t . rnan  v. M a h e x ,  2 0 2  

A . 1 3 . 2 d  At 1,’75; Ko:;chak V .  Gates C o I - i s t r .  C01-p. , 225 A.D.2d 315, 

316 (2d Uep’t- 1.99G) . See C o J . 1 i r - i s  v.  Grecnwood M y t .  C o r p .  , 25 

R . D . 3 c l  a t  4 4 9 ;  LaMar-itia v .  North Shore Univ. H o s p .  , 2 5 9  A . I I . 2 d  

2 3 4 ;  Philoqcric: v .  F’uiller A u t - o  L e a s i n q ,  1 6 7  A . D . % d  at. 1 7 9 .  R a t h e r  

t -han inis1.cadi ~ i q  defer-1daiit.s i n t o  believing vcnue was adeyuat.cl y 

pr-emi s e d  , the c‘ompla in t  1 -ead i ly  disuiosc!d t.hat. t he  b a s i s  f o r  

v e n u e  was defendant  A r u h d i  oce:;e of Ncw Yor-k’ s pr i r ic ipa i  pl.ace 01 
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b u s i n e s s .  

A1 t.liough def end3nt.s t ri mely served a demand t o  chariye ‘venue 

Apr i l  2 1 ,  2011, arid 11 days l a t e r  forwarded evidence of defendant 

Archdiocese‘ s l a c k  of ownership, opcr-at ion, or c o n t r o l  of the 

defendant school , p l a i n t  i f f  s never gave wr i t - ten  conscrit t o  t h e  

change. N o r  were defendants wai t ing  f o r  d i s c l o s u r e  from 

p l a i n t i f f : ;  to s h o w  dcfendariL Archdiocese’s l ack  of ownership, 

opera t ion ,  c o n t r o l  , s u p e r v i s i o n ,  management , o r  rriaintcnnnce of 

the defendant school ; defendants  t.hemselves wcre t h e  best source 

of t h i s  in format ion .  Absent p l a i n t i f f s ’  consent to t h e  change of 

venue, i.t then  was incumbent on defendants  t o  rnove to change 

venue wi th in  15  days a f t e r  A p r i l  2 1 ,  2011. C . P . L . K .  f - 3 §  509, 

S l l ( 1 ) ) ;  Banks v .  N e w  York S t a t e  & Llocal Employces’ Retirement 

Sys., 2 7 1  A.D.2d 2 5 2 ;  Pi t tman v. Maher-, 2 0 2  A.D.2d at 1‘?4. See 

Phi-loqene v. F u l l e r  Auto Leasinq, 1 6 7  A.D.2d a t  1 7 9 .  The f a i l u r e  

t o  f o l l o w  t h e  s t a t u t o r y  procedure t h u s  deprives defendants of 

t h e i r  r i g h t  t o  a change arid p re se rves  p l a i n t i f f s  r i g h t  t o  their 

choice of venue. C . P . L . K .  S S  509, 5 l l ( b ) ;  I l e r r e r a  v .  R. Conley 

I n c . ,  5 2  A.D.3d 2 1 8 ;  Kur f i s  v .  Shore Towers  Condominium, 4 8  

A.D.3d 3 0 0 ;  C o l l i n s  v. Greenwood Mqt. Corp. ,  2 5  A.D.3d a t  4 4 9 ;  

Howard v .  New York S ta te  E d .  of Parole, 5 A.U.3d a t  2 7 2 .  

Consequen t l ,~ ,  while  t.he cour t  grants defendants’  motion 

insofar-  a s  i t  seeks summary judgment dismiss ing  p l a i n t i f f s ’  

c la ims  aqninst def  endarit Archdiocese of New York , C , P. I,, R - § 

3212 (b) arid (e) , the c o u r t  dcn ie s  defendant:;’ motion i n s o f a r  as  

it seeks  t o  cl-iange the venue of t h i s  a c t i o n  to Putnam County. 

c l a r k .  141 5 
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U.P.L.R. 5 511 (b) . T h i s  dec i s ion  c o n s t i t - u t e s  t~he  court's order  

and j udgnier-1 t- ( 3  i smi s s i rig t. lie c 1 a i ins aga i 11s t de f e n c h r - i t ,  AI-c 11 d j o c e s e 

of New York. 

DATED: c T ~ i i i ~  13, 201% 

cl .ark.  141 

LUCY B t LL I N G s 
J.S.C. 

G 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF,NEW YORK 

So Ordered 

Attorney for Defendsnt 

J. s. c. 
LUCY BILLIMGS 

J. S.  C. 
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