Pereira v Cooper Sq. Mut. Hous. Assn. Il, HDFC

2012 NY Slip Op 32355(U)

September 6, 2012

Supreme Court, New York County

Docket Number: 106020/11

Judge: Paul Wooten

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




F@NNTTN 9/12/2012

"SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. PAUL WOOTEN PART _ 7
Justice . L
ROBERT PEREIRA, INDEX NO. 1oe02011__ "
Plaintiff, o
MOTION SEQ. NO, 002_ s
-V - . , "

COOPER SQUARE MUTUAL HOUSING
ASSOCIATION II, HDFC, “JOHN DOE”
and/or “JANE.DOE,”

Defendants.

The followmg papers, numbered 1 to 4, were read on thle motron by defoendant for summary judgment
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stipulation, the parties agreed that Cooper Square would abide by the terms of the temporary
relocatlon agreement and upon the conclusion of the renovations at 89 plaintiff would be glven
notice that he may relocate back to 89 (Afflrmatlon in Support 1110). On December 3, 2003 . r

Cooper Square executed the temporary relocatlon agreement which states in pertlnent part

“Upon the completion of the work in my permanent building, | am entitled to move back
and agree to do so. If | fail to vacate the temporary apartment and move back into my
permanent apartment within ten days of recelvmg natice that it is ready for occupancy, I
understand that | will fotfeit my right to the permanent apartment, | understand that
failure to comply shall be deemed to be a violation of the substantial obligation of my
tenancy in the permanent agreement, and upon 30 day written notice, the Cooper
‘Square MHA may terminate this agreement and the lease, and commence a summary o _

~ eviction proceeding to recover posse53|on of- the permanent apartment | further. ., y
understand that | may be evicted from the temporary apartment” (Temporary Relocatlon SRR
Agreement eXhlblt B). ‘ ‘
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Once renovatron of the premlses at 89 was complete Cooper Square offeredr plelntlff a.

[ o

Studlo apartment Iocated onthe thlrd‘ floor of 891 (Affrrmatron in Support ‘ﬂ 12) However

remalnmg at the relocatlon apa
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(AfflrmatIOn in Support ﬂ 13
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Ieaee for the"ap-artment at 60

t‘htlff fa-lledto sylgn\;a'perrnartent
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nght toreturn to hrs permanent apartment at 89 .,

Cooper Square commenced summary oldover proceedlngs to recover possesmon of

‘ ‘the apartments at 60 and 89 howeVer the prooeedrng lnvolvmg 89 was dlscontmued

(Atftrmahon in Support, 14 On January 13and 14 2011 a trial was conducted before the

: ! Defendants allege that plalntn‘f dld not quallfy for a Iow Ievel one bedroom apartment at 89‘r‘ |
because they were reserved for senlor c|t|zens and d|eabled tenants oo ‘

fudia'd -_ered by OOOper $quare ﬁlt‘lS allege
ced in‘'the pl arnt;’ftts“permanent apartment. Plaintiff-alleges t

entB at89 and oould poésrbly be the John Doe detendan inithta ‘ L |

2 pfter plathtrff retueedtto accept
‘former resident of that bundlng was |
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Hon. Sheldon Halprin of the Civil Court, New York County. Upon the plaintiff's failure to appear
at trial, a Decision and Order was entered in which the CIVII Court awarded Cooper Square a
flnal judgment of possession, Specmcally Judge Halprln held that* [I]n view of respondents el

absence and failure to present a defense to the proceedings, and petitioner having established

it's nrima facie case; petitioner is awarded a final judgment of possession” (Decision and Order,
exhibit F). Plaintiff submitted to the Civil Court several. Orders to Show Cause seeking L “
reconsideration or stays al of whioh were denied (Affirmation in Support f16). Further, Judge e
Halprin denied plaintiff's motion to vacate the default Judgment pursuant to CF’LR 5015, stating A

‘that “the Court does not accept respondent 5 clalm of an excusable default (Dectslon and

Order exhibit ). T T e g Alegrin s whp hee N e IR ORI

S

Plamtlff commenced the present ‘actlon seeklng a Judgment dnrectlng Cooper Square to L

restore plalntlff to the premlses at 89 and for a stay of h]s ‘ewctlon from 60 whlle thIS actton |
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e oo IN-opposition tor Coor)enSquare’s motlen fonsummary Judgmemt" pjarmtlff submitsr mteﬂ

89 when he made the issue material to the Civil Court summary holdover proceedi‘ngs In the
summary proceeding before Judge Halprln plamtrff flled an answer and asserted as hIS fourth

: and flfth affirmative defenses to defendant’s claim to posseSSIon that he had a rlght to return to.

his permanent residence at 89 and as a result he could not be evicted from his temporary
residence at 60 until such right was upheld. Cooper Square further contends that plaintiff's

- second cause of action for a preliminary and permanent injunction is moot, due to the fact that

this Court denied plaintiff's request for a temporary restraining order to preventhis eviction from

60 and the consolrdatlon of this case with the summary proceedlng in CW|I Court (Afflrmatlon in

Support 'ﬂ'ﬂ 23 -24). Plalntlff was evicted from apartment 18 at 60 on June 13 2011 (/d at ﬂ 22)

3 alla his affldaVIt (Perelra Affldawt) and an afﬁrmatloh frOm‘Dr Donald Baumstern‘ Plarntrf‘fr’_:

s twt.mefendant CooperrSquareucommencedttwe-aepa”atem; i ings '-_‘ M*‘

r

concerned plalntlffs relooatlon apartment exolusively and plalntlff IS not a‘ssemng in thls actlon |

any permanent clalm agalnst the relooatlon apartment at 60.- Further smoe the subject matter ‘

ne| \.'r,1'8 at GQ and the subr,:
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Complaint, is specific performance of the temporary relocation agreement. Plaintiff maintains
that specific performance could not have been raised or Iltlgated ina summary proceedlng in

_ the Housmg Court asitis beyond the jurISdICtIOI"I of the ClVlI Court ina. summary proceedlng

As a result, plaintiff asserts that his first cause of action is not barred by res Judloata and o
although this Court has denied a preliminary |nJunct|on agamst his evuctlon from the relocatlon |

apartment at 60, the ability to seek a\oermanent mjujnctlon.|_\s_“”,09_t‘_moot.‘

STANDARD
Summaryjudgment Is'a drastlc remedy that should be granted only If no trlable |ssues of .

fact éxist and the fovant i ‘shtitled to Judgment as a matter of’law (see A/varez v Prospect A

'“t"\"

‘va matter of law tendermg sufflcnen‘

o s e
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DISCUSSION

Cooper Square argues that under the doctrine of res judicata a valid final‘jUdgment bars

future actions between the same parties on the same cause of action,.and res judicata even

extends to a claim not actually Iltrgated but which oould have been ralsed in the pnor actlon
Consequently, because plaintiff asserted: his first cause of action as a defense in the summary
holdover proceeding, and had a full and fair opportunity to eetablieh‘ his defense at trie_l but
failed to do so, plaintiff should not be afforded a seoond opportunity to try his case.

The Court is not persuaded by Cooper Square s cla|m that plalntlff’s flrst cause of actlon '

for specific performance of the temporary reloeatloh agreement to restore h|m to apartment B

loeated -at-89. |s barred- by- the deetnne oi rearjudleatabeoause Tthat olarm vwasrratﬁe%aﬁrant oy BrE

1




i --determme t ,,.7;‘..&,“4._.;,. b u.,...e.‘r%;w;‘»”

229 [1903]). A Civil Court ha‘s the right to entertain an equitable defense but is without authority

to grant equrtable remedles such as specmc performance of a contract and such a remedy is
'only avarlable in the Supreme Court (see Morrell & CO Wlne Empor/um v R/chalan Rea/ty .
Corp., 93 AD2d 736, 737 [1st Dept 1,983] Wilen v Harr/dge House Assoc 94 AD2d 123 125
[1st Dept 1983]; Schla/ch 42 Misc at 229; Armstrong, 207 App DlV at 310) Plalntlff could not
have received the remedytsought in thlsactron |n the summary holdover‘proceedlng, as the1
Civil Court lacked subject matterJurlsdlctIOn Moreover whether plalntlff has a rrght to speorfrc
pen‘ormance of the temporary retocatlon agreement to restore him to the poesessron and

tenancy of apartment B at'89is a trrable lssue of fact that thrs Court has the authonty to

'r*t
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evicting him from apartment 18 at 60 is moot. This Court denied plaintiff's application for a
temporary restraining order. Plaintiff was evicted from the relocation apartment at 60, and
C‘o‘oper Square reclaimed bos‘sé‘séibn'of‘thé pfefnisés. Slnceplalntlffhasalread};been évibtéd
from the premises at 60 and fails to _‘make.-ysubmissions showing the dang:e‘r‘ of irreparable injury
if the preliminary injunction is withhéld (see Nobu- Next Door, LLC v Fine Arts Hbﬁéing,')nc., 4
NY3d 839 [2005]), plaintiff's second .cause of acvt‘i‘.cvm‘ ig;_m\gqt and dismiss__ed_‘}ac‘“c_c:)rgip_g‘ily.
: ‘CONC‘LUSI(‘)N
For these reasons and upon the foregomg papers |t is,
ORDERED that defendant’ Cooper Square Mutual Housmg Assomahoh Il HDFC s

anlntlf,f sw% |

D

.—..motion for. summaryjudgmgnt QIstssm 3:th \,gomplamt‘l'sagrgnted to the: axtenmhat

JJ' Ao e

further

u mg Assoc[atlonll HDFG IS dlrected to L

Y

RED: th i tl%

v GRPERED
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