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" FULLER AND D'ANGELO, P.C. ' MOTION DATE
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CORNERSTONE HOSPITALITY MOTION SEQ. NO.

SEQUENCE NUMBER : 002

AMEND SUPPLEMENT PLEADINGS MOTION CAL. NO.

The foliowing bupers, numbered 1 to __ 3 were read on this motion to/fef fducud fi cimplarnt mint L
_ e (laduig
PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ... d
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Cross-Motion: [ Yes [~ No
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o2 |Chuk 8805 * UNFILED JUDGMENT

- This Judgment has not been entered by the County Clerk
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 46

FULLER and D’ANGELO, P.C., ARCHITECTS Index No. 111607/2009
and PLANNERS,
Plaintiff

~ against - _ DECISIQN AND QRDER

CORNERSTONE HOSPITALITY ADVISORS,
BLACKSTAR DEVELOPMENT, INC., JOSHUA
CASPI, and ARYN SPAHR,

Defendants

LUCY BILLINGS, J.S.C.:

Plaintiff moves to amend its complaint to add an account
stated claim against defendant Caspi and to sever the action
against defendant Cornerstone Hospitality Advisors on plaintiff’s

first claim for breach of contract and against defendant

Blackstar Development, Inc., on plaintiff’s tenth claim for an

account stated. C.P.L.R. §§ 603, 3025(b). In a decision and
order dated August 2, 2011, the court granted plaintiff summary
judgment on those claims againat defendant entities. C.P.L.R. §
3212(b) and (e). Pursuant to the parties stipulation dated May
10, 2012, the court grants plaintiff’s motion insofar as it geeks
the severance, since the decisgion and order dated August 2, 2011,
provides plaintiff full recovery against those defendants.
C.P.L.R. § 603. The Clerk shall enter a judgment on those
claimsg, each for $28,310.50, with costs and disbursements to be
taxed by the Clerk upon gubmisgsion of a bill of costs. C.P.L.R.
§§ 8101, 8201, 8301(a), 8401. Since the first claim, in contrast
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to the tenth claim, does not sgeek interegt, interest sghall run at
8% per year against Cornerstone Hospitality Advisors from the
date thie defendant’s liability was determined, August 2, 2011.

C.P.L.R. § 5002. E.g., Denio v. State of New York, 7 N.Y.3d 159,

167 (2006); Pay v, State ¢of New York, 87 N.Y.2d 1011, 1013

(1996); Rohring v. City of Niagara Falls, 84 N.Y.2d 60, 68-69

(1994); Bermio v. Atakent, 241 A.D.2d 235, 247 (lst Dep’t 1998).

. Interest shall run at 9% per year against Blackstar Development,

Inc., from December 8, 2008, when Caspi, on Blackstar
Development’s behalf, responded to and thus acknowledged receipt
of plaintiff’s demand for payment of $28,310.50. C.P.L.R. §

5001(a) and (b). E.q., Richard Friedman Assoc., CPA PC V.

Jeregki, 26 A.D.3d 296, 297 (lst Dep’t 2006). See RPI

Profesgional Alterpatives, Inc. v. Citigroup Global Mkts, Inc.,

61 A.D.3d 618, 620 (1lst Dep’'t 2009); Eisen v. F r, 47 A.D.3d
585, 596 (lst Dep’t 2008); Tegser v. Allboro Egquip., Co., 73

A.D.3d 1023, 1027-28 (2d Dep’t 2010); Home Ingulation & Supply,
Ing. v. Buchheit, 59 A.D.3d 1078, 1079 (4th Dep’t 2009).

The court denies plaintiff’s motion insofar as it seeks to
amend the complaint to add an account stated claim agaiﬁst Caspi.
The decision and order dated August 2, 2011, granted summary -
judgment dismissing all claims agsint the individual defendants
Caspi and Spahr. C.P.L.R. § 3212(b) and (e). Plaintiff presents
no evidence to support an account stated claim against Caspi
other than the evidence presented in gupport of plaintiff’s prior

motion and defendants’ prior cross-motion for partial summary
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judgment: that he received plaintiff’s invoices addressed to him
on Blackstar Development’s behalf at Blackstar Development at its

business address.

Thisg evidence fails to meet plaintiff’s burden to
demonstrate the propoged claim’s merit. Zaid Theatre Corp. Vv,
Sona Realty Co., 18 A.D.3d 352, 355 (lst Dep’t 2005); Pacheco v.

Fifteen Twenty Seven Aggoc., 275 A.D.2d 282, 284 (lst Dep't

2000); Non-Linear Trading Co, v. Braddig Assgocg., 243 A.D.2d 107,
116 (1st Dep’t 1998). See Sabo v. Alan B. Brill, P.C., 25 A.D.3d

420, 421 (lst Dep’'t 2006); Thompson v. Cooper, 24 A.D.3d 203, 205

(1st Dep’t 2005); Watts v. Wing, 308 A.D.2d 391, 392 (1lst Dep't

2003) . Absent evidence indicating an underlying relationship or
Caspi’as acknowledgment of an agreement between plaintiff and

Caspi, Unclaimed Prop, Recgovery Serv., Inc. v. UBS Paine Webber

Ing., 58 A.D.3d 526 (1st Dep’'t 2009); Ryan Graphicsg, Inc. v,

Bajilin, 39 A.D.3d 249, 251 (lat Dep’'t 2007); gee Risk Mgt.

Planning Group, Inc. v, Cabrini Med, Ctr., 63 A.D.3d 421 (1st
Dep’t 2009); Raj Jewelexrg v. Dialuck Corp., 300 A.D.2d 124, 126

(st Dep’t 2002), or his misuse of the corporation as a vehicle
for his own personal busiﬁess, plaintiff fails to support a claim
against him.individually. Do Gogder P 8., In¢. v. American
Jewigh Theatre, Inc., 66 A.D.3d 527, 528 (1lst Dep’t 2009); Matias
v. Mondo Props. LLC, 43 A.D.3d 367, 368-69 (lst Dep’'t 2007);

Shimamoto v. S&F Warehouses, 257 A.D.2d 334, 340 (lst Dep't
1999). See Shisgal v. Brown, 21 A.D.3d 845, 848-49 (1st Dep’t

2005) ; Brito v. DILP Corp., 282 A.D.2d 320, 321 (1lst Dep’t 2001).
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The mere fact that Caspi’s name is listed as the contact
pefson or authorized representative for the corporation does not
implicate hisg individual liability. Matias v. Mondo Props. LLQ,
43 A.D.3d at 368. Even if Caspi controlled the management of the
corporation’s business, individual liability on such a basis
"would obviate the legal distinction between a corporation and
ite officers, share owners and employees." Id. at 369 (citation
omitted) .

In sum, the court denies plaintiff’s motion to_amend its
complaint to add an account stated claim against defendant Caspi,
but grants plaintiff’s motion to sever the action against
defendant Cornerstone Hospitality Advisors on plaintiff’s first
claim for breach of contract and against defendant Blackstar
Development, Inc., on plaintiff’s tenth claim for an account
stated. C.P.L.R. §§ 603, 3025(b). As set forth above, the Clerk
shall enter a judgment:

(1) against defendant Cornerstone Hospitality Advisors on

plaintiff’s first claim for $28,310.50, with interest at 9%

per year from August 2, 2011, C.P.L.R. § 5002, and

(2) against defendant Blackstar Development, Inc., on

plaintiff’s tenth claim for $28,310.50, with interest at 9%

per year from December 8, 2008, C.P.L.R. § 5001(a) and (b),
plus costs and disbursements. C.P.LL..R. §§ 8101, 8201, 8301(a),
8401. This decision congtitutes the court’s order and its

judgment on the severed claims.

DATED: June 20, 2012 L) dilh—ys

LUCY BILLINGS, J.S.C.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

Fullec tna © An&do Pec. AfC‘ﬂl-l-ec-(,s INDIVIDUAL ASSIGNMENT PARTL“ﬂ

ovnd (rnaart. STIPULATION
v INDEX No. {11 (0T /oq

Coonvestone Husedalidy Alvisors, Blackshar_  MOTION CALENDAR NO.

Tevelgeard, Wc. , Joshua Corgi ond Qf’:& DATE 5f10 |12

IT 1S HEREBY STIPULATED AND AGREED by and between the below-named attorney(s) as follows:

SeNeroanc. D‘F the. HIS+ cause of achoy .:::ma.n:;]l‘-

J
Cocneestone H":’SDI""G‘-LI”'H Advisors for_hreach of cantract and

BlacKst

Ay an ac.uuf\‘/' ~tokal olocm .

Wi TR A =i

Attorney for Plaintff  (race cere, b apen<d QNELL AT

Date: ‘5-{,0"”_ .57/(.(//%:7 doken hs (1P _
Attorney for Deferfdant _+
So Ordered.
Attomey for Defendant
Jli~egs
ENTER: L‘Wj r-a"
JS.C. ) 8C-8G (rav 2/88)

LUCY BILLINGS
J.S.C.




