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S'lOI1 Form Order

PRESENT:

cor!
SUPREME COURT - STATE OF NEW YORK

loA-S. PART 7 - SUFFOLK COUNTY

WILLIAM B. REBOLINI
Justice

Scott Morgan .me! Colleen Morgan,

Plaintiffs,

~<lgainst-

Index No.: 20494/2010

Motion Sequence No.: 003; MG
Motion Date: 5/22/12
Submitted: 6/19/12

\1ichael Castronovo. Jr. and April Castronovo, Morion Sequence No.: 004; XMG
Motion Dale: 5/22/12

Defend<lnts. Submitted: 6/19/12

Attorney for Plaintiffs:
Attornev for Defendants on Counterclaim:

Gordon & Silber, P.C.
355 Lexington Avenue, Th Floor
New York, NY 10017

!:lerk of the Court

Tinan, O'Connell,
Osborn & Kaufman, LLP
320 Carleton Avenue, Suite 6800
Central Islip, NY 11722

Attorney for Defendants:

Richard T. Luu & Associates
300 Jericho Quadrangle, P.O. Box 9040
Jericho, NY 11753

Upon the following papers numbered 1 to 30 read upon these motions for Summary
Judgment: Notice of Malian and suppol1ing papers, 1 - 11: Notice of Cross Motion and supporting
papers. 12 - 20: Answering Affidavits and Supp0l1ing papers, 21 - 28; Replying Affidavits and
sUPPol1ing papers. 29 - 30: it is

ORDEREO that the mol ion by plaintIff on the counterclaim, Colleen Morgan, for an order
pursuanl to CPLR 3111 granting summary judgment in her favor dismissing defendants'
cuunterclaim lS granted: and, it is further
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ORDERL'D that the motion by plaintIffs for an order pursuant to CPLR 3~1~ grantlllg
~I.lmmary Judgment In fheir favor and against defendants on lhe Issue of liability is granted.

This IS an action to recover damages for personal lllJurics allegedly sustained hy plal!1tiff
p,lsscngcr, SCOlt Murgdn. as well as a derivative •.[etion for [ass of services on behalf of his Wife,
plalillitl driver Colleen Morgan, as a result of a l1lotl)r vehicle ,.tCcIdent WIth an autumoblle drivcn
hy defenuant MIchael Castronovo, Jr and owned hy defendant Apnl Castronovo. Aftcr Issue was
Joined and leave to serve an amended answer was granted, defendants Interposed a counterclaim
for indemnification against plaintdl Colleen Morgan, who replied clalll1ITlg, In pari, that she was
c<jnfronteJ WIth an emergency sItuatIon

The aCCIdent OCCUlTedon October 24. 2009 at approxIlllately 8:00 p.lll. on Smithtown
13ou!L'vard at or near its intersection with Rosevale A venue in the Towll of Smithtown, New
York. It is uncontrovertcdtha! plaintiff Colleen Morgan. the owner and operator of a 2009
Hond<.t Accord vehide. was proceeding straight in an easterly directIon along SrnithlOwll
Boulevard. a roadway with one lane and a left lurn lane in each direction in the vicintty of the
Rosevale A venue intersection. when the front dl;ver's SIde of her vehIcle was hit by the front of
the vehicle operated by dcfend<.tnt Michael Castronovo, Jr. At the time of lhe collision,
lk:fendants' vehicle W<.tSlraveling in the wesrbound direction on Smithtown Avenue and had
b,~en III the left tlIrnlllg lanc.

PlaintIff on the counterclaim now moves for summary judgment dismisslllg the
cnunterclalll1 agamst her on the ground that she bears no lIability for the subject accident
inasmuch as the movcment into her lane or the left hand turn hy defcndants' vehicle into the
P,llh nl' her oncoming vehIcle, whIch had the right-of-way, was In violation of Vehicle and
TI·~lllic Law ~~ 1141 ,lllU 1161 (a) and thus, was the sole proximate cause or the subject accident
PI~lIntltls cross move for summary Judgment In rhelr I'avor on t·he ISSUCof liability on lhe s~lmc
grounds.

The ucpositil1Jl testi mOllY of the p"IlTies submil1cd in support of the motion reveals that :It
the time of the suhjcct accident it was raining. it was dark outside, and the roads wcre lit by
overhl'ud street lights. Additionally. the panics contend thai the subject intersection was
cOlltroJled hy a IralTic light which was green for cast west traffic. but that no green turn alTOW
\•..as illuminated for eilher driver.

Defendant Michael Castronovo, Jr. testified at his examination before trial thal he was
making a left turn, and thai his IUm SIgnaL headlighls. and wllldshieid wipers were all on at the
lime of the accident I Ie Slated thai he had stopped his car ill the left tuming lane. ohserved two
\'dliclcs pass as he contcmplated making a left turn. and that his vchicle was travelIng at
<lpl1roxltllatcly 20 Illltes per hour at thc time of the colltslOn with plallltiffs' vehicle, Defendant
Ivlichael Castronovo. Jr. first Saw plaintiffs' headlighls approximatcly a hall' a second hcfnrc the
,1Ccldcnt and he diU not sound the horn or apply the brakes prior to thc Impact. Although he
j'l<lsllSlhat pL.llntlt'l\· vehicle was traveling at approximately 40 to 45 miles per hour •.It the time
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of thc collisIOn. he testit'icd in rcsponse 10 ~t least three separate questions lh~l he did not see Ihl.'
othcr vehIcle before the accident. He slated that he did not know or rccaJllhc information upon
whIch he bascd the approximalc speed ofpl~intiffs' vehlclc.

Plaintiff Colleen Morgan testified at her deposition thaI Just prior to the suhject accident
she was traveling III ~lneasterly directIOn along Smithtown AVCnLlC~nd that her vehlcle was
ll'avclillg between::10 <.Ind35 miles per hours ~ltthe time of the coll1slOn wilh defendants' vehicle.
She m~11l1lalnsthat she saw the headltghts from dcrendants' automobllc ClpproximalCly 3 seconds
b,~I:ore the colhslOn and that she did not observe the vehIcle making a turn, but that "all 01' u
sudden, it w~s in front or us ... linJ our lanc." Plaintill Colleen Morgull staled that she had no
opportUl1lty to ~pply the brakes. make an evasIve maneuver, or sound the horn. Shc testified Ih,lt
prior to the 8 p.m. collision, she had one mal1ini at about 5 p.m .. ate dinncr and lert a restaurant
ar about 6:30 p.m., rcturned to her home, and then proceeded out shonly before the collision.
Plaintiff Seotl Morgan testificd ~t his examination before tTi~1that at the limc of the collision he
\\-as a passcnger in the vchlcle owned and opcraled by his wifc, plaIntIff Colleen Morgan. He
indicated that hc first obscrved the defendants' Vehicle about a "spIlt sccond" before thc accident
and that thc vchicle in which he was a passcnger was 90% through the intcrscction when it was
struck hy defendants' automobile. lie poslUlatcs that defendants' car appeared to swerve and
\\-as hydropl~ning immediatcly prior to the collision. Plaintiff Scott Morgan states that defcndant
rvlichacl Castronovo. Jr. said ''I'm sun-y, SOllY. I'm so sun·y. Wc slid into your lanc"
i lnmcdiately artcr the accidcllt.

Summary judgment is a drastic remcdy and should only be granted in the abscnce of any
triable Issues of fact (sec. Rotllba Extruders, Inc, v Ceppo.\'. 46 NY2d 21::1,413 NYS2d
I·~ J 119781. Andre I' Pomeroy, 35 NY2d ::16I, 362 NYS2d 131 11974]). Jt is wcll settled that the
pruponcnt of a sUnlmal-Y judgmellt motion must make a pmnalflcie showi ng of entitlement to
.Judgment <IS a m;lttcr ol·law. tcnderlng suffiCIent P1"oorto demonstrate the ~lbscncc of any
matCriallSS11CS of filct (Alvarez I' Prmpect l/o,\P" 68 NY2d 320.324, ')08 NYS2d 92::1.925
1I98(J]). Fallurc to l11i.lKesuch a showing requires a denial of the motion, regardless of the
sufficlcncy of the opposing papers (Winegrad I' New York Ulliv, Med. Or .. 64 NY2d 85 I, 85l,
·1n NYS2d ::116, :118 11985 I). Funher, thc credibility of the parties is not an appropriatc
consideration for the COLIrt (.fi,'.). Cllpelill As.\"Ocs"lilc. v Globe Mfg, Corp,,::14 NY1d 338. 357
J'\YS2d 478 ! 19741), and all compelcnt cvidence must be vlcwcd In a iJght most favorable to the
p.lrly opposing: SUmlll;lry judg.mcnt (Benincasa v Garrllbbo. 141 AD2d 636, 6::17. 529 NYS1d
7<.)7,799 11d Dcpt 1(881). Once thIS showing by thc movant h;lS been established, the burdcn
slllfts (0 tile parlY opposing lhc SUml11;lryjudgmcnt motion to produce evidcncc suffiCIent to
•..·~;Labllsh the eXlstcnce of a matcrial issue of fact (see Almrez v Prospect llosp,. supra)_

Vehicle and Traffic Law ~ 1141 provides that ..[tlhc driver of a vchicle intcnding to turn
tl"lthe left within an intersection or into an alley. privatc road. or drivew~IY shall yield the right 01'
\\·uy (0 any vehicle approach11lg from the opposite direction which is within the intersection or so
(I\be as ltl constitute an immcdiate hazard." Here. plaintitl on the counterclaim and pl~intirrs
(knl( lJ1stril[ed their /n'illlll ,1(1('1(' cntitlement 10judgment ~s a matter of 1~1\Vby demonstrating th~ll
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d::fcndam violated Vehicle and Traffic Law § I I-l-I by making a left lLlm directly into the p:.nh of
thcir vehlck when it was not reasonably safe to do so. as thell' vehicle was legally proceeding
along Smithtown Boulevard with the nght-of-way (s('e.Ahem I' Lmwia. 85 AD3d 696, 914
j\'YS'2d 801 fld Dcpt 10 II J: l/eoth v Liberato, 81 AD3d 841, 918 NYSlcl ::153 fld Dept 2011/:
Berner v Koegel, 31 AD3d 59!, SI9 NYS2d 89 [2e1Dept 2006]. In addition. inasmuch as
plamtlffCol1cen Morgan had the nght-of-way, she was entitled to anticipate that defendant
Michael Castronovo, Jr. would obey those traffic laws WhiCh required him to Yield to the
plainllfls' vehicle (see Ahem v Lalloia, SIIPJ"CI).

In OpposItion to (he motion. defendants contend that Issues of fact exist as to whether
plaintiff Colleen Morgan exercised reasonable care to avoid the collision with the lefHurning
d::fcndants'velm:le. However. there is no deposition testimony that p!<.linllff Colleen Morgan
actually observed the defendants' vehicle pnor to thc accident so as to be. able to avoid colliding
Wilh it (compare Sirot v Troiallo, 66 AD3d 763. 886 NYS2d 504 [2d Dcpt 20091: Gorham I'

Me/hUll, 57 AD3d 480, 869 NYS2d IS212d DCPl200SJ). Defendants assert th;It plaintilT
Colleen Morgan W;ISdriving at an excessive mle of speed at the time of the collIsion and Include
a witness statcment from Richard Meehan.;I front seat passenger In defendants' vehicle. His
slalement that pl"lI11tiffs· vehicle "appeared to be proceeding at 40 to 45 miles pcr hour" prior to
lhe accident contained no information as to the time and duration he observed the plaintiffs'
v.::hidc. Meehan also stated that "it appeared that there was sufficient time and space for
jdefendan!1 Castronovo to complete his left tLllll onto Rosevale Avclluc"-which was obviously
n0t the case. Finally, defendants Imply that plallltiff Colleen Morgan \Vas at fault because of her
hJvlIlg consumed a martini prior to the accident. This claim is illusory, at best, since the fact that
plaintilTCollcen Morgan <.ldtnJtted to having had one drlllK 1 and 1/2 hours pnor to the accident,
\\ Ithout any other evidence or intoxlcatlOn or impairmcnt, does not change the finu11lg that the
sole proximate cause ol'lhc subject accident was derendants' failure to yield the right-of-way as
I'cquired hy Vehicle & Traffic Law ~ 1141 (see, Alieni. v Lanaia, supra; Agati v Wandel,49
;\ [)ld 57~. 854 NYS2d 445 fld Ocpt 2008]). Thercrorc, defendants railed to raIse a tnabJc Issue
01' faCI ~I~to whether plaintifr Colleen Morg'l1l was comparatively negligent ill the operation of
h<.:rvehicle lsee, Jiherll JI l...alluia. Heath v Liberato, Benter v Koegel, supra).

In addition. inasmuch as deFendant Michael Castronovo, Jr admitted that prior 10
commencing hIS left turn he did llO! see the vehicle that plaintiff was operating, defendant was
negligent as a matter of law in failing to see that which. through the proper use of hiS senses. he
should have seen (see. Herner v Koegel. supm: Gabler v Marly Bldg. Supply Corp .. '27 AD3d
;) I9. S 13 NYS1d 120 rld Dept ~006J). In opposition to the motion, defendants contends that
Ihere is an issue of LtCLas to platnuffs' comparative ncgligcnce III the operation of her vehicle,
specifically. whether plaintiff failed to avoid LhecolliSIOn when she failed to see tlefendams'
v,:hicle_ which she should have seen with the proper use of her senses. Here. <.k-fcndants faded to
r~!is('a triable issue of fUCIinasmuch as pJainiitlCollecn Morgan had thc righl of way and was
entitled to anticipate that defendant Michael Castronovo . .II', would obey the traffic laws which
required him to yield (s{'t', Palomo v Pozzi, 57 ADJd 498,869 NYS2d I 5~ [2d Dept 200S]:
Ilemer v Koegel, Slipi'll).
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Accordingly. as the evidence shows defendants failed to yield the right of way to the
approaching plumtJlfs' vch1cle. the motion for summary Judgment by pli.llnriff on the
counterclalll1 IS granted and the counterclaim 15dismissed and partial summary Judgmellt on the
l:;SUC of !J<lhility IS granted to plalllttlls

Dated:
< I
I· c
I HON. WILLIAM B. REBOLINI, J.S.C.

___ FINAL DISPOSITION x NON·FINAL DISPOSITION
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