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Index No: 20329/20 1 1 

Supreme Court - State of New York 
IAS PART 6 - SUFFOLK COUNTY 

MOTTON DATE: 07- 13-20 1 I 
ADJ. DATE: 01-05-2012 
MOT. SEQ: 001 MG 

Plaintiff( s), 
- against - 

FREDIXICK D‘APICE, LNV CORPORATION : 
(thcir succcssors/assigns), MIDT,AXD FUNDING, : 
LLC and OFFICE OF THE TREASURER OF 
SI JFFOT,T< COUNTY. 

ITpoii tlic following papers numbered 1 to 20 read on this rnotion seeking a partition of 
I-cal propcrty . Notice of Motion and supporting papers numbered 1 - 12; Affirimation in  
Oppositioii and supporting papers numbered 17-20; it is, 

ORDERED that this motion (seq. 001) by plaintiff, Joanne Palinicri for an Order 
converting title of the former marital residence of the parties to a tmancy in coininon; seeking 
sunimaiy judgment granting her partition of said former marital residence, and granting summary 
ludginnet directing the return of 9; 1 1.679.92 to her, is granted to the extent set Iorth herein; and it 
is further 

ORDERED that the sub.ject premises, to wit: 14 Laurel Road, Lindenliurst, New York 
(SCTM ?# 0100-128.00-03.00-062.000) is deeiiicd to bc held by the partics as tenants in  common, 
and it i s  rurtlier 

ORDERED that the portion of the motion by plaintiff for the appointment of a teniporaiy 
~ ~ C C I T ’ C I  is hercby is granted and Donald Kitson, Esq . 282 Helm T,ane, Ray Shore. N.Y., 1 1706, 
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is herchy appointed temporary receiver for the purpose of ensuring the continued maintenance, 
uplteep and rcceipt of any rents of the subject premises pending the sale thereof; and it is further 

ORDERED that the premises known as 14 Laurel Road, Lindenhurst. New York (SCTM 
# 0100-128.00-03.00-062.000) be partitioned and sold at a public, sale; and (iii) directing an 
accounting regarding expenditures of thc subject propcrties during the pai-tics’ joint ownership as 
tenants 111 coninion of the subject properties 

ORDERED that Karl Bonheiin, 63 1 -208-9007, is herclny appointed Referee and directed 
to ascei-tain and dcteriniiie the respecrive rights, shares and intere5,ts of the plaintiff and defendant 
i n  the proceeds of thc sale of the subject propcrties; and it is furtlicr 

ORDERED that the referee shall be empowered to conduct the salc of the premises, hold 
hcarings. which he/she shall determine in his/lier sole discrction to be necessary, regarding any 
issues wlated to the completion of Iiidlier accounting, including but not liiiiited to, to ascertain 
whetlier the properties are encumbered by mortgages and. if so, to compute the amount due for 
principal, interest and other disburseinents under the terms of said mortgage; to take proof of the 
partier’ title and iiitercst in said properties: and any issues of expenditures by the parties for real 
property taxcs and mortgage paymcnts, as well as any capital improvements made to the 
propertics during the time that the defendant maintained exclusivc occupancy and any discovery 
neccscary to any issues raised between the parties; and to report whether the properties or any 
pa11 thereof are so circumstaiiced that a partition of the properties can not be made without great 
prejudice to the owners; and it is further 

ORDERED that tlie Referee shall asccrtain and repoi? whether there is any creditor not a 
party ~ h o  may have or has a lien on the undivided share or interest of any party; and it is further 

ORDERED that upon liis/lier acceptance of this appointment, the Referee shall cer t ie  
that he is in compliance with Part 36 of tlie Rules of tlie Chief Judge (22 NYCRR Part 3 5 ) ,  
including but not limited to, 536.2[c] (“disqualification from appointment”). and $36.2 
(“lim~tations on appointments based upon compensation”) and filc same with the Clerk of the 
Court. niid i t  is fuitlicr 

ORDERED that an accouiitiiig \vi11 be held by tlie Refcree to ensure that the party’s 
rishts are fised in such a manner that any Order which inay issue liom this Court will work full 
and complete justice as bctwecn them; and it is fui-thcr 

ORDERED that the Referee’s fee and all costs and expenses to be incurred in the 
execution of hisiher responsibilities shall be shared equally by tlic parties. The Referee shall 
submit an affil-niation of legal services to the Court, and it is f~irtlicr 

ORDERED that the defendant is directed to account Eor any and all rents received for tlie 
subjcct properties from tlic time the partics bccamc tenants in co~nlnon until the properties arc 
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sold and to provide said accounting to the Referee for inclusion in  his repoi?, aiid it is ftirther 

ORDERED that plaintiff shall have judgment for $1 1,679.92 against the defendant which 
sum shall be paid to the plaintif[ at the office of her attorney within thirty days of the date of 
servicc of a copy of this Short Form Order with Notice of Entiy, and it is further 

ORDERED that counsel for plaintiff shall serve a copy o F this Order with Notice of Entry 
upon co~msel for all other parties, pursuant to CPLR $$2103(b)( :), (2) or ( 3 ) ,  within tliii-ty (30) 
days of the date the ordcr is entered and thereafter f l c  the affjdavit(s) of service with tlie Clerk of‘ 
the court 

Plaintiff conimenced this action seeking to partition the subject property, the former 
martial residctice of the parties. An action for partition i s  equitable in nature and is contr-olled by 
equ i tal:, 1 e p r i iici p 1 e s no1 i ii coli fli c t \vi th ap 13 1 i ca b 1 c statutory 1x5 iic i pl cs 

4 s  a gcneral principle, “oiic who holds an interest in real property as a tenant in common 
may seck physical partition of the property, or a partjtioii and sale, thereof unless it appears that 
ph\,sical partition alone would greatly prejudice the owners of tlic premises” (Bufogle v Greek, 
152 A 1 X d  527. 528). It is without question that a tenant i n  coimnon has a right to have real 
propci?y pai-titioiied. Tn the abseiicc of an agreement against pai-ti tioii, partition amongst tenants 
i n  coniiiioii of real property i s  a matter of right where they do not desire to hold aiid use property 
(Tee Siiiith v Smith, 1 16 AD 8 10). The riglit to pailition has bceri long recognized as a “valuable 
part oC such interest in that it affords the owner & means of disposing of his intercst which cannot 
bc defcatcd by his co-owncrs” (Casolo 1) Narddln, 275 AD 502). The riglit to partition is not 
absolute. however, and while a tenant in comimon has tlie right to maintain an action for partition 
pursuant to RPAPT, g901, the remedy is always subject to the equities between the parties. (Amta 
1). B e h h g ,  57 A D  3d 925, 926). 

Ti1 suppoi-t of licr application, plaintiff submits her affidavit, an attoriiejr’r, affirmation, 
copics o f  the pleadings, and copies of the a dccd showing that the parties were teiiaiits by tlie 
cntirety of the subject property and copies of the parties’ Judgnierit of Divorce dated October 1 1 ,  
20 1 0 T Jpnu the divorce of thc parties in 20 10, title to tlie former marital resideiicc of the parties 
M ~ S  autoniatically converted hoin a tenancy by the ciitirety to tenuits in coimiiioii (see, Matter of 
VioIi. 65 N.Y 2d 392). Defendant fails to raise any issue o f  fact which would preclude partition 
Based upon theye submissions, plaiiiti fY has demonstrated a p r i i m  jb-cic eiititleineiit to suiiiinary 
ludgmciit on the issue of partition (sce. Dufour v. Lobdell, 74 Mi:;c.2d 460.) 

Inasniucli as defendant’s reply affidavit does not dispute that the parties are divorced or 
that the parties hcld title to tlie house as tenants by the entirety, suminaiy judgment granting 
partition of the property i s  granted. (see, Zuckerinm v. Chj) qf New York, 49 NV2d 557,427 
\WS?Ci 595) .  

In light of the foregoing. an order of reference is appropriate. As noted herciii, tlie 
Refercc is empowered to scll the property at a public auction, supervise discovery relating to any 
accounting issues raised between the parties and to coiiduct a searl2h for any creditors (see 
RPAPL, $91 3) as well as to take into account any capital iimprovcinents made by the defendani. 
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This order of icfcrence is made to ascertain tlie rights, s h a m  and interest of the parties in the 
suhjcct propertics and establish their respective interests in  the net proceeds of any f h r c  sales. 
I n  llial regard, the Rcferec shall detcrniinc whether an appraisal is needed and i f  so, the Referee 
w i l l  oi-der an appraisal ~vithout fui-thcr Order of the Court. Tlie parties may prcsent appraisals o f  
the cubject properties to thc Referee. Also, tlie R e h c c  is cinpowered to hold hearings lie dcelns 
ncccssaq, including but not limited to, the issues of expenditures by either party, as, e.g.. for rsal 
property taxes. 

Plaintiff also seeks summary judgment awarding her $1  1,679.92 representing her half o f  
the $23359.84 settlement of a personal injury claim in 201 0 which defendant aclolowledges lie 
rcccivcc-l and ltept. hi support of her application, plaintiff submits copies of three settleinent 
clicclcs totaling $23,359.84. In response. defendant docs not deny that he endorsed the checks 
and deposited them to h i s  account. instead, he claims that he had “permission” to sign plaintiff‘s 
name to the checks and states that plaintiff authorized him to “reccive all the monies”. This 
claim is difficult to believe in light of the deteriorated state of the parties’ marriage at the time 
the checks were received by the defendant. Moreover, and in any -vent. defcndant failed to 
submit proof i n  admissible form which would establish his claim that plaintiff permitted him to 
cldorsc a d  m a i l 1  the fL111ds. 

Once plainti ff offers evidentiary proof in support of lier claim, the burden then shifts to 
the opposing party. who, in order to defeat the motion for summary judgment. must proffer 
evidence in admissible form ... and must “show facts sufficient to require a trial o f  any issue of 
Tact” (CPLK 321 2[bl; Zuckevrnm IJ City qfNew York, 49 NY2d 557). Tlie opposing party must 
prcsent [acts sufficient to requirc a trial of any issue of fact by producing evidentiary proof in 
admissible form (.Joseph P. Day Realty Corp. 1’ A e r o x o ~  Prods., 148 AD2d 499) and must 
asseinbic. lay bare and reveal his proof in order to establish that tli: matters set forth i n  his 
plcadings arc real and capablc of being established (Cnsfr~ ,~  1’ Libel*& Bus Co., 79 AD2d 101 4) 

Cincc Ihc defeiidant has failed to raise a triahlc i ssue of faci with regard to the converrion 
of the plaintiff‘s portion o f  the settlcmciit proceeds and inasmuch iis his affidavit i n  opposition is 
patcntll without merit, summary judgment on plaintiffs claim for return of half of the personal 
injury settlement proceeds totaling $1 I ,679.92 is appropriate (see genemlly, Aliwrel: I’ Prospec1 
Hosp., 68 NY2d 320). 

According. plaintiffs motion is granted to the estent sei 

NON-FTNAL DISPOSTTTON 
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Seidiier & Associates, P.C. 
Attorneys for Plaintiff 
1400 Old Countiy Road 
Suite I 9 8  
Westbury. N.Y. 1 1  590 

Warren hl. Herger 
Attorney for Defendant - D' Apice 
Courthouse Corporate Ccuter 
320 Carleton Avenue 
Suite hSOO 
Central Islip, N.Y 11 722 

TXV C'orporation 
7 195 Dallas Parkway 
riallo. yrs 75024 

Midland Funding, LL,C 
8875 Aero Drive, Suite 200 
San Diego. CA 92123 

Office o f  the Treasurer of Suffolk County 
370 Center Drive 
Ri\.erlicad. U Y 1 1901 

[* 5]


