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Plaintiff, 
-against- 

SALAAM BOMBAY. 

DECISION~ORDER 
Index No, 113102/2010 
Seq #: 001 

PRESENT: 
Hon. Judith J. GischE: 

J.S.C. 

Defendant. 
____1c___I_-_______I_1-1--11---111---_-1---~--------- X 
Recitation, as required by CPLR 5 2279 [a], of the papers considered in the review of 
this (these) motion@): 
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----- ----------- ----I- ----------- r----------- 

Upon the foregoing papers, the decision and order of f t p w ~  as follows: 

Gische J.: 
COUNTY CLERK‘S OFFICE 

This is a negligence action by Elaine Crane (‘Plaintiff) for personal injuries. 

Stephen Crane (“Mr. Crane”), Plaintiffs husband, asserts a derivative action for loss of 

services. Issue was joined and the note of issue was filed certifying that discovery was 

complete. Presently before the Court is a timely motion for summary judgment by 

defendant Salaam Born bay Restaurant (“Salaam Bombay” or “Defendant”). Since the 

matter is properly before the court, it will be decided on the merits (CPLR Q 3212; Brill v. 

City of New York, 2 N.Y.3d 648 [2004]). For the reasons set forth below, Salaam 

Bombay’s motion for summary judgment is denied. 

Facts and Arguments 

The following facts are undisputed unless othetwise indicated: 
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On July 17,2020, while walking southbound on Greenwich Street with her 

husband and grandson, Plaintiff tripped and fell over the wheel of a bicycle chained to 

scaffolding on the sidewalk. Although not denying the root of Plaintiffs injuries, there is 

a sharp dispute between Plaintiff and Defendant about whether the bicycle belongs to 

Salaam Bombay. Plaintiff claims that the improperly parked bicycle belongs to Salaam 

Bombay, who denies ownership of the bicycle. 

Plaintiff has provided a verified bill of particulars and she was deposed. Mr. 

Crane, who was present at the time of the accident, was also deposed. Plaintiff 

testified at her deposition that while walking past Salaam Bombay, she tripped and fell 

over the front wheel of an “improperly parked” bicycle. According to Plaintiff, her foot 

got caught in the front wheel of a bicycle that was “perpendicular“ to the body of the 

bicycle, causing her to lurch forward over the wheel and fall onto and injure her left arm. 

Plaintiff testified that there were two bicycles chained to the scaffolding pole at the time 

of the accident. Although Plaintiff is unsure of the exact location of the chained bicycles, 

she testified that she had passed the red awnings of Salaam Bombay before falling. 

When asked the location of her fall, Plaintiff testified that she fell where the bicycles 

were chained, and that is as precise a location as she can give. Plaintiff does not recall 

the color or brand of the bicycle that she fell over and states she “never looked [after her 

fall] to see exactly where the bikes were chained in relation to the stanchions of the 

scaffolding .” 
Plaintiff testified that she learned Salaam Bombay owned the bicycle when she 

visited the restaurant approximately one month after she fall. She stated, “[a] person 

that [she] understood to be the manager of the restaurant” told her that the bicycle 
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belonged to Salaam Bombay. Plaintiff, however, did not know the man's name or if he 

was actually the manager of the restaurant. Plaintiff further testified that she was not 

certain that the bicycle the "manager" claimed ownership of was, in fact, the same 

bicycle that caused Plaintiff to trip and fall. 

At his deposition, Mr. Crane testified that although he could not recall the color or 

brand of the bicycle causing injury, he "rernernber[s] mainly the chain" that secured the 

bicycle to the scaffolding. According to Mr. Crane, the chain was distinctive because 

"the links weren't the kind of curved links that you see. For the most pa rt... they [were] 

squarish." When he returned to the scene of the accident on August 22, 2012 to take 

photographs, he testified that he recalled seeing what appeared to be the same bicycle 

in the same location, with the same chain. 

Kedar Shah ("Kedar"), the manager of Salaam Bombay, was also deposed. He 

testified at his deposition that the restaurant does not own the bicycle in question. Kedar 

testified that at the time of Plaintiffs fall, the restaurant was closed. Further, Kedar 

stated that the deliveryman on duty on the date of Plaintiffs accident rides a moped, 

rather than a bicycle. According to Cedar, it is the restaurant's policy to park all 

delivery bicycles around the corner from the restaurant because he did not want to, 

"create any issues with my own customers coming in and out of the restaurant." 

Additionally, Kedar testified that he is the sole manager of the restaurant. Kedar 

stated that one week prior to the deposition, Plaintiff visited the restaurant and 

requested to speak with a manager. Kedar testified that Plaintiff stated she had spoken 

with a "manager" in the past about ownership of the bicycle in question, but when Kedar 

asked Plaintiff whom she spoke to, but "she couldn't come up with a name." Kedar 
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stated that even with his entire staff working when Plaintiff came to the restaurant, 

Plaintiff could not identify any of these persons as the "managern she allegedly spoke to. 

According to Kedar, Plaintiff assumed the person she spoke with was a manager 

"because he was well dressed." Kedar further testified that after his conversation with 

Plaintiff, he asked his staff whether any of them had talked to Plaintiff or anyone about 

the accident, but was told "no one had any conversation or recognized her. Nor ... was 

anyone ever approached about the matter." 

Salaam Bombay maintains that its motion should be granted for two reasons: 

first, because Plaintiff did not injure herself on Salaam Bombay's property or the 

sidewalk abutting Salaam Bombay's property. Second, because Salaam Bombay did 

not own, use or control the bicycle that caused Plaintiffs fall. Furthermore, Salaam 

Bombay argues that the crux of Plaintiffs claim depends on her alleged conversation 

with a "manager" at Salaam Bombay. Salaam Bombay asserts that Plaintiffs alleged 

conversation is inadmissible hearsay and thus Plaintiff provides no evidence to support 

her claim. Even if the conversation were evidence in admissible form, Salaam Bombay 

argues that a conversation five weeks after Plaintiffs accident is insufficient to prove its 

ownership of the bicycle. 

In opposition to Salaam Bombay's motion, Plaintiff argues that Defendant failed 

to prove that there is no genuine issue of material fact warranting a trial. Plaintiff 

maintains that there is a triable issue of fact whether the bicycle was owned by Salaam 

Bombay because Salaam Bombay failed to provide any evidence showing the contrary. 

Additionally, Plaintiff contends that she was justified in assuming the person she 

conversed with at Salaam Bombay on August 22,2010 was a manager because he was 
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dressed differently than the rest of the staff and that the conversation is admissible 

under the “speaking agent” exception to the hearsay rule. 

Discussion 

A movant seeking summary judgment in its favor must make a prima facie 

showing of entitlement to a judgment as a matter of law, tendering sufficient evidence to 

eliminate any material issues of fact from the case (Winearad v. New York Univ. Med. 

I;fL, 64 N.Y.2d 851 , 853 [I 9851). Only if movant’s burden is met does the burden then 

shift to the opposing party to demonstrate the existence of a triable issue of fact 

(Alvaret v. ProsDect HOSD., 68 N.Y.2d 320,324 [1986]; Zuckerman v. City of New York, 

49 N.Y.2d 557 [1980]). 

As an initial matter, NYC Admin Code 8 7-210 (the “sidewalk law”) does not 

apply to the facts of this case, as alleged, because Plaintiffs injury did not occur on the 

sidewalk adjacent to Salaam Bombay. NYC Admin Code 3 7-210 states in part: 

a. It shall be the duty of the owner of real property abutting any 
sidewalk., . to maintain such sidewalk in a reasonably safe condition. 

b. Notwithstanding any other provision of la, the owner of real property 
abutting any sidewalk ... shall be liable for any injury to property or 
personal injury, including death, proximately caused by the failure of 
such owner to maintain such sidewalk in a reasonably safe condition. 
Failure to maintain such sidewalk in a reasonably safe condition shall 
include, but not be limited to, the negligent failure to install, construct, 
reconstruct, repave, repair or replace defective sidewalk flags and the 
negligent failure to remove snow, ice, dirt or other material from the sidewalk.. . 

c. Notwithstanding any other provision of law, the city shall not be liable 
for any injury to property or personal injury, including death, 
proximately caused by the failure to maintain sidewalks.,, in a 
reasonably safe condition. 
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Plaintiff states that she fell “three or four steps” past Salaam Bombay, not on the 

sidewalk directly in front of the restaurant. Furthermore, Plaintiffs makes no claim that 

her injury was caused by a defect in the sidewalk itself, but a bicycle negligently 

positioned on the sidewalk (Ortir v. Citv of New Yo&, 67 A.D.3d 21 [ lst Dept. 20091) 

(holding that pedestrian ramps attached to sidewalks are not governed by the “sidewalk 

law”); (Vucetovic v. Emom Downs, Inc., I O  N.Y.3d 517 [ZOOS]). Therefore, the sidewalk 

law does not apply to the facts of this case. 

A separate but related issue is whether Salaam Bombay owned the bicycle that 

caused Plaintiffs injuries. Even if Plaintiffs injury did not occur on the sidewalk abutting 

Salaam Bombay, Defendant may still be held liable if it created the dangerous condition 

alleged (Hausser v. Guinta, 88 N.Y.2d 449, 453 [1996]). Defendant’s argument, that 

summary judgment should be granted because Plaintiff failed to demonstrate that 

Salaam Bombay owned the bicycle in question is, therefore, rejected. Defendant’s 

argument that Plaintiff is unable to prove defendant’s ownership of the bicycle 

impermissibly shifts the burden from defendant to disprove its negligence by eliminating 

all triable issues of fact placing it on plaintiff - the non-moving party. ‘As a general rule, 

a party does not carry its burden in moving for summary judgment by pointing to gaps in 

its opponent’s proof, but must affirmatively demonstrate the merit of its claim or 

defense” (Mennerich v. EsDOSitO, 4 A.D.3d 399,400 [2d Dept. 20041). 

Arguments by defendant that Plaintiff cannot identify the brand or make of the 

bicycle that caused her injuries do not justify the grant of summary judgm8nt. 

Oefendant has not proven it did not own the bicycle involved in plaintiffs accident. 

Notably absent from defendants’ motion (and its prima facie case) is any affidavit from 
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the delivery people. Thus, it is for the jury to decide these disputed issues of fact and 

Salaam Bombay's motion for summary judgment must be denied (a Mennerich v. 

EsDosito, 4 A.D.3d at 401; Winearad v. New York Univ. Med. Ctr., 64 N.Y,2d 851,853 

[1985]). 

Conclusion and Order 

In accordance with the foregoing, it is hereby, 

ORDERED that the Salaam Bombay's motion is denied in all respects; and it is 

further: 

ORDERED that this case is ready to be tried; Plaintiff shall, within 30 days of this 

decision/order appearing on SCROLL (the Supreme Court Record On Line Library), 

serve a copy of this decisiodorder upon the office of trial support so the case can be 

schedule for trial; and it is further: 

ORDERED that any relief requested by not specifically addressed is hereby 

denied; and it is further: 

ORDERED that this constitutes the decision and order of the Court. 

Dated: New York, New York 
October 1,201 2 x Hon. Judith J. ische, JSC 

F I L E D  
OCT 02 2M2 

NEW YQRK 
COUNTY CLERK'S OFflCE -Page 7 of 7- 

[* 8]


