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[
SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: __ HON.PAUL WOOTEN |
' Justice . ‘ : ‘ PART 7‘

In the M‘atte:r ‘of t‘he A‘p‘plicati‘on of
KERRY M. RYAN,

. Petitioner, INDEX NO. 116328/10
\For a Judgement Pursuant to the Provisions of ‘ MOTION SEQ. NO. 001

. Artlcle 78 of the New York Civil Practlce Law and Rules,
| - : F ] L E D

‘ -agalnst~ ‘ L
R R.BERTD LIMANDRI, AS COMMISSIONER OF o ULT O‘i ZUL..
THE NEW YORK CITY DEPARTMENT NEW YORK
- OF BUILDINGS‘ AN&;l'pl-cl)Ed(;I]'trsY OF NEW YORK QQUNE\? Qtﬁﬂﬁ'@@ﬁ'fﬁh

~.The followmg papers numbered 1.t0.5 were read on-this motlon by petltloner for. an order and Judgement
pursuant to Article 78 of the Civil Practlce Law and Rules L

PAPERS NUMBERED

ice of Motion/ Order to Show CauSe — Affldawts — Exh its ...
‘nswe‘rlng Afﬂdawts i Exhlblts (Memo) i e
”‘rmg Affldawts (Reply Memo) T N I5 A

‘ero:ss Motion: u Yes Bl No
In this Artlcle 78 proceeding, Kerry M Ryan (petltloner) seeks a Judgment annullmg the

October 20, 2010 determlnatron made by the ‘New York C|ty Department of Bundlngs (DOB),

i ;‘iwhuch denred his renewal apphcatlon for hlerta‘tmnary Engmeer Ilcense Petrtloner seeks a W

falled to perform a duty enjoined upon them by the New York State Correctlon Law the New

‘ ‘York Human nghts Law, and sectlon 28- 401 12 of the New York Clty Admm;stratrve Code ‘

From 1995 until 2003, petltloner was employed W|th the Department of Educatlon and
his. dut|es consusted of, among other thlngs custodlal upkeep and marntenanoe of the borler

: system He possessed a valid license for ngh Pressure Operatrng Englneer (Statlonary




Engrneer Ircense) In 2003 petrtloner was arrested and charged with the Class A mlsdemeanor

i ‘Eduoatlon but was free to work wrth other New Yorkj‘

a Certlfroate of Relref from Crvrl Dlsabrlltres After hIS plea agreement also in 2003 petltloner

i ‘ ||3ted hIS COﬂV

of Offenng a False Instrument for Flllng rn the Second Degree In sum petrtroner was part of a i
group of custodians Who allegedly received kickbacks for h|ring certain contractors to clean
Windows in sohools’ (see DOB’s Exhibit D‘ at 1), : |

As part of a. plea agreement petrtroner was barred from workrng for the Department of

Sty agencres He was also provrded wrth

: applred for and was hlred to Work for the New York Clty Pollce Department (NYPD) as a

| ‘Statlonary Engineer. On hrs jOb applrcatlon petrtloner Irsted hIS pnor convrctlon Petrtloners jOb “ '

‘rj"‘i_‘renewal of his llcense F’etrtloners llcense had actually exprred in February 2010 andhe .

submltted a Iate applrcatlon As W|th hlS past appllcatrons to the DOB for a Ilcense renewal he:
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not serve to dlmrnlsh my moral character or abmty to properly serve the Clty of New York (/d o e
: \\.—fat 2) Addltlonally, he enclosed'h'

S petrtroner had been performlng ‘

_ followmg in pertlnent part

A copy of your appllcat|on is belng returned o you at this time. Please submit an
explanation, in writing,.of the circumstances surrounding your arrestand
- ~subsequent guilty plea (Petitioner's Exhibit 14). - -

On September 1, 2010, petitioner responded to the letter and described the details of
his conviction, in pertinent part: ‘

In 2003, | was employed as a school custodian in charge of the operatlon and: .
maintenance of certain school bundlngs ‘One of the requrrements of my posmon
‘was to hire contractors to. perform certain marntenance services, n. August
2000, on one occasion, | accepted the Iowest bid submrtted by a malntenance
contractor who appeared to be Iegltrmate I falled however to confirm the ‘
contractor-was in fact on the authorlzed list: of oontractors (Petltloners Exhibit 15, -
at 1). :

Petitioner also explalned how it was:a one- trme mrstake and that thls mrstake should

:“erfor ance evaluatlon from 2009 Wthh‘ rndlcated that

Pursuant to a letter dated October 20 2010 DOB advnsed petmoner‘ hat rt was not

o “‘going to renew his Ilcense In its letter, the DOB explamed that, pursuant to Admmlstratlve

Code § 28 401.19, |t is authorlzed to refuse to renew a Ircense if the appllcant dlsplays [p]oor ‘

On June 19, 2003, you pled gulltyt“ 'NY
- “False Instrument for Filing ... & i
“osonithe Department 0
”Based on the Depart ‘
good moral character

H ‘t’s feview,

Asa Statronary Englneer you are responsrble for ensurlng that h|gh pressure
-boilers operate. safely by performmg routine ‘amtenance shutting equrpment
down, making repalrs and regulatmg machtnery as neceSsary You must keep
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[* 4]

_f‘lﬁ“\of the safety and welfa" “T‘of t‘ :

‘ ““-I‘l1“‘ipet|t|oner that it would not be renewrng h

: posrtron wrth respect to |ts demsron not to renew petltroners llcense ‘

_truthful and. accurate records of borler pressure temperature power output and =
fuel consumptlon Addltlonally you are -authorized to submit annual low pressure i
borler lnspectlon reports to the Department on behalf of burldlng owners : i

Your conviction for Offering a False Instrument for Fllrng bears a direct

relationship.to your fitness and ability to perform the duties and responsrbllltles of

a Stationary Engineer.. Since as a’ licensee: you must submit mspectlon reports L
to the Department, it is imperative that these submissions are reliable in orderto . oo
protect the safety and welfare of the public. Additionally, this incident ocourred 1L
less than ten years ago and you were thlrty~three years old, presumably @ b Dol Ry
responsible adult whoi should engaged [sicl.in such conduct. AthOUGh yoU . i i
provided performance reviews from your. current employer the-New York Police Zion
Department and a Certlflcate of Relref from: Dlsabllltles you have not presented

sufficient evidence of rehabllrtatlon in llght of the above (Petltloners Exhibit 12,

1-2). \

Although the letter dld not provrde petrtloner wrth a chance to appeal the determlnatlon

e for and received a r‘en,ewal of his Stationary Engrneer’s 'llcense” (DOB_’s:E_kh'ibit“_l%!;latffl‘)'.' PR

Petitioner also wrote that he has been try ‘ted,_ forthe past lseyen years, “with_ the;respons‘i‘bllity

W‘|thout mcrd\‘

Pursuant to a Ietter dated Decem DOB rerterated its decrsmn to ‘3‘ o

‘ lndlcated that the DOB took the certlﬂcate of relref rnto oonsrderatlon and that desplte thISH FRG

‘ certrflcate petrtloners crlme lnvolved moral turprtude As such the DOB would not change rts

ity and capricious in

e The DOB malntalns that any correspondence _Lfter its October 20 2010 is not part of the

| record smce the October 20 2010 IS the flnal determlnatlon by the agency
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‘ determrnatron denylng his: appllcatron for ||cense renewal was ratuonal reasonable and W|th|n

: determlnatron ‘was made in vrolatron of Iawful procedure was affected by an error of taw or was
| arbltrary and caprrcrole or: an abuse ofdls
g v Wayne F/nger Lakes Bd of Cooprd‘

e Court of Appeals Kas held "that the lh'(e‘r“ tatiol

‘ 69‘ 278 [1972] see a/so Matter of Verba//

“Renewal 1 AD3d 101 [1St Dept 2003])

that:petitioner was qUaIified for the‘re‘newal‘. Petitioner further main‘taihs that he has received

favorable annual performance reviews s_ihce ‘he‘was con_yi‘cted: m 2003 and that t_‘h‘e DOB knew‘
about the conviction since 2003 and had been renewing his license without incident, up until
2010. Petitioner also claims that the. DOB has renewed licenses of other similarly situated

individuals. In its Answer the DOB argues that the petltron should be denied srnce the DOB s

DOB's discretion.
DiscusstoN‘

The standard of review |n thrs Artlcle 78 proceedmg is whether the respondent s

“PLR 7 803[3] see also Matter of Scherbyn

ervs 77;‘NY2d 753 758 [1991]) | F:urthermore the

g"rven to a regulatron by the agehcy whlch i t

promulgated it and is respon5|ble for |ts admrnlstratron is entltled to deference |f that

rnterpretatton is.not |rrat|onal or unreasonable" (Matter of Games % New York State DIV of

“Hous:. & Commun/ty Renewal 90 NY2d 545‘ 4 j""[1997], see also Matter of F’el/ v Board of ft’“j‘

t Commun/ty Renewa/ 277 AD2d 111 112 [1st Dept 2000] [a ratlonal and reasonable

‘ determlnatlon of an agency wrthln its'area of expertrse is entrtled to deference by the courts]

‘ ontrary conclusuon" (Matter of Su///v

Yort Sz‘ateD/v of Hous, & Community.

Moreover an [a]gency determrnatton of af'"l‘lcense applrcatlon requrres a certaln amount




- factors are;

of discretionary judgment-making which courts will not disturb absent a findi‘ng that such

judgments were arbitrary or capricious” (Matter of Montanez v City of N.Y, Dept. Of Bldgs., 8

Misc3d 405, 407 [Sup Ct NY County 2005]; see Matter of Pell, 34 NY2d at 231).
Article 23-A encompasses sections 750755 of the Correction Law. Section 752

prohrblts the unfair discrimination agarnst persons prevrously convicted of criminal offenses who

‘ are applying for a license or employment and states the foliowing:

No appllcatlon for-any license or employment and no employment or license

held by an individual, to which the provisions of this article are applicable, shall .

be denied or acted upon adversely by reason of the individual's having been
previously convicted of one or more criminal offenses, or by reason of a finding

of lack of "good moral character" when such finding is. based upon the fact that

-the individual-has-previously been convrcted of.one or more cnmlnal offenses,; unless::

(1) there-is‘a direct relationship: between one or more of: the prevrous crlmrnal
offenses and the specrﬂc lrcense or: employment sought or held by the |nd|V|dual

- OF

(2) the |ssuance or contrn‘uatlon‘oft ce‘ ‘se orthe grantmg or oontlnuatlon of
the employment would involve an- onable risk to property’ or to the safety:
or welfare of specific individuals or the general public.

Section 753(1) of the Correctron‘Law sets }for'thfactors to be considered when denying

- or-approvinga license or job application fo:r_any individual with-a criminal‘oonviction, Thew o e

(a) The public policy of thlS state as expre”sed thi act to encourage the
licensure... of persons: prevrously convtcte of! ””re crlmlnal offenses‘
(by The specific duties and responmbrlrtr _“_“necessanly related to the lrcense
sought or-held by the person.’ S
(€) The bearing;-if any, the criminal offense or- offenses for WhICh the person was
previously convicted will have onhis fltness ‘or ab|I|ty to perform one or. more
“such duties or responsibilities: ‘
(d) The time which has elapsed since the occurrence ofithe crlmlnal offense or offenses
‘(&) The age of the person at'the time of o¢ Urrenc "‘”of the: crrmlnal offense or offenses
....(f) The seriousness of the offense s
SR (o} Any information produced by th
_“to his rehabilitation and- good condu ; ; :
(h): The legitimate interest of the public: agency or private e‘mployer in proteotlng
property, and the 'safety and welfare of specrﬂc rndlwduals orthe general publlc

Sectron 753( ) of the Correctlon Law also states the follo rn:g"
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In makrng a determrnatron pursuant to sectron seven hundred ﬂfty -two. of thrs a0
chapter, the public agency or pnvate employer shall.also glve considerationtoa. . .

certificate of relief from. drsabrlltres or a certificate of good-conduct issued-tothe - o
applicant, which certificate shall create a presumption of rehabilitation in regard- o
to the offense or offénses specrfred therein.

As set forth in Correction Lew § 701, a Certificate of Relief is issued to eligible offenders
so that they are not automatically barred from em“ploy‘ment based on the conviction. Section L

701(1) states the following, ln peﬁin‘ént pert"

A certificate of reIref from drsabrlrtres may be granted as provrded rn thrs article to
relieve an eligible offender of any' forfelture or disability, or to remove any bar-to

his employment automatrcally rmposed by law by reason of his: convrctron of the
crime or of the offense specified. therern -

Section 701 (3) of: the Correctlon Law explarns that the Certrfrcate of Relref does not

i “J“understood the detaﬂs of the convrctlon

As set forth below the Court flnds t‘ ;




| \appllcatlon for renewal of his Statlonary Englneer llcense was ratlonal and should be upheld

:,‘;the DOB decrded that petltloners

After recelvmg an explanatlon about petltloner S conwctro‘
conwctlon showed "poor moral character asitis relates to his Statlonary Englneer license,

The DOB rewewed the letters-of. recommendatron as well as the other rtems |n petltloners ‘
fappllcahon After review. the DOB wrote to petltloner and explanned how desplte the other ‘

| ‘:as n‘ot atlsf wd;the requnrement of good moral

‘.posmve tndlcators in hle record petl

character B
The DOB also |l$t6d the factors from Correctlon Law 8§ 753 whrch an agency must, take

“into consuderatlon when maklng a determlnatlon concernmg a prev:ous conwctnon One of the

] _“';;,petltloner was already a responSIble adult when hlS convnctlon occurred In' "rhét{‘ihg thls'f

",fva abus'e of dlscret "n and rewew




| ]‘Judgment for that of the agency (Matter of Gallo v State of N Y Off of Menta/ Retardat/on and

Dev. D/sab/I/t/es 37 AD3d 984 985 [3d Dept 2007]) After recelvmg the petltloners apphcatlon
the, DOB set forth the eight factors to be consrdered When decrdrng to renew hIS Ilcense and
then proceeded to address the factors This |s contrary to the cases crted to by petltloner |

‘rncludmg Matter of Gallo |n which the Court found that the agency S determrnahon was: arbltrary

" a\s it drd not consrder two statutory factore (Compare Matter of Greenberg V. Wrynn 86 AD3d. - ‘

437 [18’( Dept 201 1])

- Although the DOB did not delrneate every factor inits dlscu33|on |ts oorrespondence

| wrth petrtroner indicates that it consrdered every factor For lnstance as prevrously mentloned
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[* 10]

not “reweigh’” the factors.
| Petitione‘r“al‘so claims that the :‘Dofef;fairéai;{b“‘l“es&‘bra}nl how ‘ﬁié“paé“t‘*“‘a%vié'tibh}‘ ‘r‘éi‘if;{té‘s“ to.
his current job and that the DOB falled to consrder hrs recommendatlons and performance
reviews. Petrtroner maintains that his past conV|ct|on has no direct beanng on his frtness or.
k abrlrty to perform the duties correlated wrth the I|cense Whlle the petrtroner may belreve that hrs

convrctron has no relatronshlp to hrs current jOb respons_lbrlltles and thatr‘h‘eﬂ‘has been sufﬂcrently ‘]‘

b rehabrhtated |t is we|| settled that “an agency s determl‘natlon actmg pursuant to Iegal authonty‘ o
- ‘and within |ts area of expertrse |s ent|tled to deference” (Matter of Tockwotten Assoc v New

& ‘York State Div. of Hous and Commun/ty Renewal 7AD3d 453, 454 [1st Dept 2004]) As such -




[* 11]

52136[U] Sup Ct, NY County [2010]) WhICh is one. of the cases cnted to by petmoner in Support e

of his argument that the DOB s deCISIon should be annulled as well as belng dlstlngwshable
was recently reversed. . Specifically, the: Appellate DIVISIOI‘I Flrst Department held that the
DOB's determination to revoke the applloant S houst machme operator hoense should be ::: i
relnstated (see Matter of Ing/ese v L/Mandr/ 89 AD3d 604 [1st Dept 201 1] |

: Pet|t|oner is Not Entltled toa Heannq

Petmoner olalms thet |f the DOB had suspended hls lloense he would have been
entitled to a heanng at the New York City Offlce of Admlnlstratlve Trial, Hearlngs (OATH) A

noted by the DOB: petmoner Iet h|s Ilcense explre and app‘lled for a Iate renewal Therefore hIS " o

| hcense had not been suspended Even so the Admlnlstrat-lve Code § 28 401 12 does" ot

The Court has €o srd

a||egat|ons that responden_ ,olated the NeW;York Human Rigl

eVIdentlary heanng, and flnds them Wlthout merlt

~Accordingly, i

%1 his pefition, he also seeks an'evidentiary hearing o the matter.
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[* 12]

ORDI:RED that the petltlon Is: demed and the proceedmg |s dlsmlssed WIthout costs or

ORDERED that respondents are dir*ected to serve“a copy of this Order with thice of
Entry upon petitioner and upon the Clerk of the C‘o‘u\rt who is dirécted to enter judgment
accordingly.

| This constitutes the Decision and Order of the Court,
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