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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: __HON. PAUL'W “TEN | B PART 7
T Justice ' ' R
BIANCA RAZZANO, | R e i
i 'Plaintiff, ' ' - ' IND’EX NO: e 111966/09”
-against- ' | _ MOTION SEQ. NO. 001

WOODSTOCK OWNERS CORP ‘THE BOARD
OF DIRECTORS OF WOODSTOCK OWNERS
CORP., jointly and severally; ORSID REALTY

CORP., and APRIL ANDERSON
Defendants

The followmg papers, numbered 1 to 5, were read on this motion by the defendants to dismiss and
cross-motion by the plaintiff for summary judgment.

| PAPERS NUMBERED

Notice of ‘Mbt_ion/_ Order to Show Cause ~— Affidavits - Exhibits ... 1,2, 3
Answering Affidavits — Exhibits (Memo) 4
Reply Affidavits — Exhibits (Memo)__ = . . 1.8

00T 16 2012

Yes [ ‘No

Cross=Motion:

In thls case mvolvmg a dlspute over the sublet rightsygiva sbyaneholder in a cooperatlve
COUNTY CLERR'S OFFICE
Woodstock. OWne‘rs Corp., the Board of Directors of Woodstock Owners Corp:, Orsid Realty

Corp., and Apnl Anderson (collectively, defendants) move, pursuant to CPLR 3211(a)(1) and

A7), to dlsmlss Blanca Razzano 3 (plalntlff) Complamt ‘Defendants alternatlvely move, pursuant

to CPLR 3212 for an order granting summary judgment dismissing the complalnt Plaintiff
cross-moves for summary judgment, pursuant to CPLR 3212, on her complaint.
BACKGROUND

Plamhff is a shareholder of a cooperative apartment located at 320 East 42" Street, Unit
2008, New York, New York. Before purchasing the apartment, on March 19, 2007, plaintiff met
with April Anderson (Anderson), co-president of Woodstock Owners Corp., for a board
interview. Plaintiff maintains that, at the meeting, she discussed with Anderson the
cooperative’s no-sublet policy. Plaintiff alleges that she informed Anderson that there was a

possibility that she may need to sublet her-apartment due to a temporary relocation for work.
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) Plalntlff contends that Anderson rep esented to her that the cooperatlve s‘sublet pollcy wa‘sl_;‘_f"_ ‘\

| fleX|ble if the plalnttff had a flnanc:althardshlp due to unemployment lIlness or health or |f a

shareholder had to seek temporary work outside of New York Clty

Plaintiff maintains that based upon Anderson'’s representations _plaintiff decided to

, purchase the apartment The cIosmg for the unit took place on Aprll 16, 2007 On March 9

2009, plalntlff submitted a formal wntten request to Elleen Aluska (Aluska) of Orsud Realty

Corp., seeking permission to sublet her apartment, because she would be temporarily working

abrOad due to her job. On March 31, 2009, Aluska informed plaintiff that the request to sublet

- the apartment was rejected.

‘ On\Aug\ustQt 2009, plaintift filed a verified co“mplaint',:agalnstlthe defelndants,‘lnl‘Which"

she asserts causes of actlon for breach of the duty of care, violation of the business Judgment ‘

rule breach of a flduC|ary duty; breach of the duty of good falth mlsrepresentatlon negligent:

mlsrepresentation fraud, discrimination, and:breach of contract Plalntlff also seeks relief.in the

_form of a declaratlon that she has an:unconditional rlght to sublet her: apartment and/or he

subject to the same policy as the shareholders who purchased the units prior to October of
2002, as well asa declaratlon that defendants mlsrepresented the sublet. pollcy to plalntlff and
vuolated sectlon 501(c of the Busuness Corporatlon Law and the busmess Judgment rule

Plalntlff argues that the sublet pollcy of the cooperatlve is not equally applied to all
share‘holders She maintains that, while shareholders who purchased units prior to October of
2002 were informed of the current sublet policy, the rule unfalrly applles only to those
shareholders who purchased units after October of 2002 Plaintiff contends that, because her
request to sublet was rejected, she had to put her apartment up for sale.

Defendsnts now move to dismiss the complaint, pursuant to CPLR 3211(a)(1) and (7),
based upon documentary evidence, and for failing to state a valid cause of action, or

alternatively, pursuant to CPLR 3212 for summary judgment. Plaintiff cross-moves for

| summary judgment, pursuant to CPLR 3212.
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‘ ‘STANDA‘(RD |

CPLR 3211(a), prowdes that - e
“a party may.move forJudgment dlsmrssmg one or more causes.
of action asserted against him-on the ground that: - ‘ N
[1] A defense'is founded upon documentary evrdence e
[7] The pleading fails to state a cause of actlon
When determlnlng a CPLR 3211( ) motlon “we Ilberally construe the complarnt and
accept as true the facts alleged in the complalnt and any submlssrons rn opposrtlon to.the
dismissal motion” (511 W. 232nd Owners Corp. v Jennifer Realty Co 98 NY2d 144 151- 152
[2002]; see Leon v Martinez, 84 NY2d 83, 87 [1994];;Sokoloff v Harr/man Estates Dev. Corp.,
96 NY2d 409 [2001], Wieder v Ska/a 80 NY2d 628 [1992]) To deteat a pre~answ'er motion to
Vdrsmrss pursuant to CPLR 3211 the opposrng party. need only assert facts of an evrdentrary
nature which fit Wlthln any cognlzable Iegal theory (see Bonnle & Co Fashions v Bankers Trust
~Co.; 262 AD2d 188 [1st Dept 1999]) Further, the moyant‘has the burden:of demonstrating
that,.based upon the four corners of the complaint I’iberalrly.construed in fayor of the plaintiff, the
~ pleading states no Iegally cognizable cause of_tactionj“‘(:se‘e Guggenheimer v Gj/_vzbtlrg, 43 NY2d
268‘[‘1,99:7];.VSa//es v-Chase Manhattan Bank, 300 AD2d 226 [1st Dept 2002]). |
; PursUant to ‘CPLR 3211(a)(1),in order to pre‘\’/a“il ona ‘motion to dismiss based on
documentary evidence, “the documents relied upon must deﬂnrtlvely dlspose of plaintiff's.claim”
| (Bronxwllo Knolls v Webster Town Ctr. Pan‘nersh/p 221 AD2d 248, 248 [1st Dept 1995]
-”:.Demas v 325 W. End Ave. Corp 127 AD2d 476 [1st Dept 1986]) A CPLR 3211(a)(1) motion
may be appropriately granted only where the documentary evidence utterly refutes plalnt|ffs
factual allegations, conclusively establishing a defense‘as a matter of law” (Goshen v Mut. Life
Ins. Co., 98 NY2d 314, 326 [2002]; see.also Sempra Energy Trading Co. v BP Prods: N. Am.,
inec.; 52‘AD‘3d 350, 350 [1st Dept 2008] [holding that it was proper for the complaint to be

dismissed because the documentary evidence refuted the plaintiff's allegations for breach of

contract]).
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DISCUSSION

Based upon the documentary evrdence submltted by defendants the complarnt must be
dismissed. The proprietary _Iease which defendante provrde, ‘ou_tlln\es the subletpohcy for the
cooperative. The lease states:

15. Except as provrded in Paragraphs 17 (b) and 38.0of this Lease the Lessee
shall not sublet the'whole or.any part of ithe Apartment or. renew or extend any
previously authorized sublease unless consent thereto shall have been duly
authorized by a resolution of the Directors; or.given in writing by a majorlty of the
Directors or, if the Directors shall have failed or refused to give such consent,
then by the Lessees owning at least two-thirds (2/3) of the then issued shares of
‘the Lessor .. . There shall be no limitation on the right of Difectors or Lessees to
grant or W|thhold consent, for any reason or for no reason, to a sublettlng
(Bowers Affirm., exhibit 11 at 9-10).

On Feoroary‘_“t& 2007, prior to cloein__g' onthe apa___r_tm_ent; Vpl“aintiff si_gne‘d an
_acknowledgment stating that she was aware that a‘n.o-'s‘ub'let armendment had been
f i‘mplement‘ed by the cooperative.. The ackno‘_wledg'ment,“wh:ich defendants also submit, applies’
to pro\’s\oe\cti\‘/e cooperative pdrchasers, V\rho purchased a‘unit after October of 2002. It states:
[tlhe Board of Directors of Woodstock Owners Corp. has established an
amendment to'the sublet policy for'the cooperative’ which states that for the

purchase of shares subsequent to October, 2002, subletting of stich apartment
isnot permltted The prospective purchaser( ): acknowledge notlflcatlon of this

pollcy (Bowers Affirm_, -exhibit 4).
| Although p‘lal‘ntrff maintains.that Anders‘on‘misr;epres{:e_nted the sul:.)let,policy, _defendants

| cubmit an 'aftidav‘it from Anderson, in which Anderson‘states that she did not indicate to plaintiff
- "tnat the sd-btet policy .v.va.s flegi.ble, or that it could be arnended ‘for certain situations,

Regardless, the Appellate Division, First Department, has held that ‘[wlhere a written
‘ “agreement . . . unambiguously contradicts the allegations supporting a litigant's cause of action

for breach of contract, the‘contract itself constitutee docurnentary evidence warranting the

dismissal of the complaint pursuant to CPLR 3211(a)(1), regardless of any extrinsic evidence or

self-serving allegations offered by the proponent of the claim” (150 Broadway N.Y. Assoc., L.F.

v Bodner, 14 AD3d 1, 5 [1st Dept 2004]). Here, despite plaintiff's assertions, the submitted

documents clearly indicate that plaintiff was aware of,.and acknowledged, that the cooperative
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had a no-sublet policy.
While plaintiff also contends that she was not being treated equally with other |
shareholders, pursuant to section 501(c) of the Ne'w‘Ypr\k Business Corporations Law,

defendants sub’mit a copy of the minutes ”from the Juhe 8, 2009 shargholders meeting and &

survey which was distributed to shareholders whic_fh;rex’plain.s_t_he neceesity of the sublet

restricti‘ons. The documents specificélly d‘iscyuss‘ that‘,‘the-sublet policy was instituted in 2002
because the owner occupancy rate of the cooperative was low, and the building was.run down,

and in need of several repairs. The survey explains that the board made the depisipn to

- prohibit subleasing in an effort to increase the owner—oceupant percentage rate, and to assist in

 the renegotiation phase of refinancing the cooperative's mortgage:

Defendants also contend that the business judgement rule, which discusses the role of
judicial inq‘uiry‘ into actions of corporate'diyrectors, suppyo\rtsfthe dismissal of this action. The
Court of Appeals explains that when a “board acts for the purposes of the cooperative, within

the scope-of.its-authority and in good faith ‘courts will not'substitute their judgment for the . . -

“board's” (Mattor of Levandusky v One F/fth Ave.Apt: Corp.; 75 NY2d 530, 538 [1990]).
: [U]nless a reSIdent challenging the board's, action is able to demonstrate a breach of thls duty

~judicial review lsvnot available” (id.). Furthermore the Appellate Division, First Department has"

recently held that:

while a board may not dellberately single out mdmduals for harmful treatment, if
a board of directors becomes aware of a situation or conduct of a particular
shareholder that it considers contrary tothe interests of the cooperative
generally, there is no prohibition against the board's adoption of a policy
protective of those broader interests, even if the policy is responsive to a single
shareholder's situation or conduct (Bregman v 111 Tenants Corp., 97 AD3d 75,

84 [1st Dept 2012] [internal citation omitted]).
Here, the cooperative board's sublet policy was instituted because of the legitimate
concern and interest of the welfare of the cooperative. Plaintiff has failed to demonstrate that

the board deliberately singled her out for harmful treatment, discriminated against her, or that

the decision of the board was based upon fraud, self-dealing, or was unconscionable (see
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- Perlbinder v.Board of Mgrs.'of 41 1E ‘: 53rd St __CondominiUl?;f?\Q 65AD3d 985, 989 [1st Dept 2009] |

[the business judgment rule does. not shreldboardsfrom actrons that ‘deti’herately smgte out

lndlwduals for harmful treatment 1. Furthermore as the documentary’evidence' indicates“

plaintiff was aware of the cooperative’s sublet pohcy and agreed to the restnctron by srgnlng

the acknowledgment form on February 16 2007 Therefore because defendants have met

their burden, and have presented suffrcnent documentary evrdence to drsmlss plaintiff’s

complarnt defendants motion to dismiss, pursuant to CPLR 3211( (1 ) must be granted.
CONCLUSION "

Accordingly, it is hereby
ORDERED that defendants Woodstock Owners Corp:; the Board of Dlrectors of.

| Woodstock Owners Corp., Or5|d Realty Corp and April Anderson s-motion is granted and the

“complaifit is dismissed in its entlrety‘, ;w‘rth costs and_dlsburseme‘nts-to defendants as taxed by

the Clerk of the Court upon submission of an’appropriate‘ bill of costs; and it is further,
ORDERED that plaintiff's cross-motion for an order.granting summary - judgment:is

denied as mo‘ot' and it is further,

ORDERED that-within 30 days of Entry; counsel for defendants is dlrected to serve.a

,copy of, thrs Order with Notice of Entry upon the plalntrff and upon the Clerk of the Court: who is

- d_ire_ct_ed to_‘enterjudgment acco_rdingly. ‘

Dated: ‘0 112 OCT o 012 A
’ PAUL WOOTEN J.S.C.

WEVW 7R
COUNTY OLE hk"'wtt JE
Check one: B8 FINAL DISPOSITION | | NON-FINAL DISPOSITION

Check if appropriate: I DONOTPOST [ | REFERENCE
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