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Discharge and a $500.00 fine (see Venﬂed Petition; exrblt C)

In 2003, petitioner was employed by the Department of Educatron (DOE) asa
Provrsronal Custodral Engineer for Publrc School 131 and his dutres consrsted of, among other
things, custodial upkeep and mamtenance of the boﬂer system He possessed avalid license
for High Pressure Operatlng Englneer‘(Statlonary Engrneer Iicense) DOB states inits

opposition that in 2003 the New York State Attorney General and the Specna! Commrssroner of

'Investrgatron for the New York Crty School System commenced a Jolnt lnvestlgatron Wthh
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Filing as well as evidence of his rehabilitation. Petitioner responded in Writiﬁg bn June 16,
2011;-and provided the' required-additiohal information-and do‘cume\ntéti\on to tHe DOB. On
August 19, 2011, the DOB denied pe‘_titiO'ner’S renewal application, finding that"hé\ did not meet
the requirements of the New York City Administraﬁve Code (Admin C‘ode) § 28-401.12.
Specifically, in reaching its determination the DOB relied upon the grounds ‘er‘ denial listed in
Admin Code § 28-401.19(12) and (13) .\‘NhiC‘h state: “(12). Conviction of‘a’crimina‘l,pffehse where
the underlying act arises out of the individual's bfofessional dealing*s wifh the Clty &

‘government entity; [and] (13) Poor moral character that adversely reﬂects on hlS or her fltness .
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'H

269, 278 [1972] see a/so Matter of Verba//s v NeW York State D/v of Hous & Commun/ty

~Renewal, 1 AD3d 101 [1st Dept 2003])

Moreover, an [a]gency determmatlon of a Ilcense appllcatlon requnres a certam amount‘“

of discretionary judgment- maklng WhICh courts w;ll not dlsturb absent a flndlng that such

judgments were arbitrary or caprlcmus” (Matter of Montanez v C/ty of N Y Dept Of B/dgs 8

“Misc3d 405 407 [Sup Ct NY. County 2005] see Matter of Pell 34 NY2d at 231)
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ability to perform one or more such duties or respohsibilities

(d) The time which has elapsed since the occurrence of the
criminal-offense or offenses.~

(e) The age of the person at the trme of occurrence of the crrmrnal
offense or offenses.

(f) The seriousness of the offense or offenses.

(9) Any information produced by-the person, or produced on hrs
behalf, in regard to his rehabilitation-and good conduct.

(h) The legitimate interest of the public agency or prrvate
employer.in protecting property, and the safety and welfare of
specrﬂc mdmduals or the general publlc ‘ : ;‘

Section 753(2) of the Correctron aw also states the followrng
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competence on any grounds on the basis of which.it could deny, suspend or revoke such -

license.” The DOB may suspend or revoke 4 license ;,.t',hﬁ“applicaht:dethnstr@tesi“"[:'p]b‘q.r’j";_"”

moral character that adversely reflects on hig or her‘ﬁ%tneg_‘s'tb CbhdUct‘ work regulatedby thls :

code” (Admin Code § 28-401.19[13]). :

.\\‘

As set forth below, the Court finds that the DOB s deCISlon dated August 19 2011

which denied petltloners apphcatlon for renewal of hls‘Statlonary Englneer Ilcense was ratlonal




Petitioner argues that the DOB's decision to deny,hie tieens_e must be overturned as he *
was deprived of his procedural due process as required by the Fourteenth Amendment and

Admm Code § 28-401.12 (see Verified Pet'tlon 'ﬂ'ﬂ 1, 12) Petltloner also claims that the DOB‘

-dld not act in good faith when.it concluded that petltloner d|d riot present sufflc:lent ewdence of 2

"

_ rehablhtahon given hIS subm|53|on of a oertlﬂcate of rellef from CIVI| disabilities and the

presumptlon such certnflcate creates pursuant to Correctlon Iaw § 753(2) (see Venﬂed Petltlon)g.

: Petltloner also notes that he dlSClOSGd hIS pnor convnctlons'startlng wnth h|s May 2009 hcense
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finds that the DOB reasonably weighed the factors set forth in the Correctron Law and the Court g T
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SUPREME COURT OF THE STATE OF NEW YORK NEW YORK COUNTY

_‘PRESENT ‘ HON PAULWOOTEN , AR,
Justlce _ PART 7

In the Matter of the Appl_i;cation_ of
KEVIN DAVIES,

Petitioner, INDEX NO. 114100/11
For a Judgement Pursuant to the Provisions of MOTION SEQ. NO. = 001

Article 78 of the New York Civil: Practice Law and Rules

-against-

THE NEW YORK CITY DEPARTMENT
OF BUILDINGS,

Respondent.

The following papers numbered 1 to 4 were read.on thlS motion by petltloner for an order and judgement

pursuant to Article 78 of the Civil Practice Lawand Rules:
: PAPERS NUMBERED

Notice of Motion/ Qrder to Show Cause —- Affidayits — Exhibits ... 1
Answering Affidavits — Exhibits (Memo)_.... ' 23
Replying Affidavits (Reply Memo) | 4
Cross Motion: T T'Yes

(n this Artlole 78 proceeding, Kevm Da\TIES (petltloner) séeks a Judgment annulling the.
August 19,‘ 2011 determination by respondent The New York City Department of Buildings
(DOB),‘ which denied pefitioner’s renewél‘appli_cati,on for-his Stationary Engineer license and
directing tne DOB to reconsider petitione'r’s rénewal applinétion. Petitioner seeks a declaration
that he is eligible for his renewal, and a declaration that respondents 'the'DOB, failed to perform
a duty enjoined upon them by the New York State Correction Law §§ 752 and 753.

BACKGROUND

Petitioner has been a licensed stationary engin’eer since 1996, On June 1, 1998,
petitioner pled guilty to a violation of the New York Penal Code §175.30, Offering a False
instrument for Filing, a class “A” Misdemeanor, wherein he falsely certified that he had
successfully completed a refresher course in ordér to renew his Commercial Pesticide

Applicator license (see Verified Petition § 3). This resulted in a sentence of a Conditional

Page 1 of 8
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Whén deciding a summary judgment motion, the Courts role is solely to determine if

any triable issues exist, not to determine the merits of any such issues (see Sillman v Twentieth

Century-Fox Film Corp , 3 NY2d 35,404 [1957]). The court views the evidence in the light

most favorableto the nonmoving party,‘ and gives the nonmoving party the ben_efit of all
reasonable inferences that can be "drawn: from tne evidence (see Rotuba Extruders v Ceppos,
46 NY2d 223, 231 [1978)).

Premises Liability

Generally, a landowner must act as a re\asonably prudent person in maintaining its
property in a reasonably safe condition under all the circumstances, including the likelihood of

injury, the potentral serioushess of injury and the burden of avordlng the risk (see Peralta 1%

' Henr‘/quez, 100 NY2d 139, 144 [2003)). Addltlonally, a party rnust be aware of the alleged

defective or dangerous condition, either through having created it, actual knowledge of the
condition or constructive notice of it through the defect's visibility for a sufficient amount of time
prior to the accident to enable a defendant to discover and remedy it (see Gordon v American

Museum of Natural History, 67 NY2d 836, 837:[1986]). ..

\ Landlord ) DutvuAbuttlnq Sidewalk

| [A]n owner ... :[of a bulldlng] has a statutory nondelegable duty to maintain the sidewalk -

- abutting its premises” (Spector v Cushman & Wakefield, Inc., 87 AD3d 422, 423 [1st Dept

2011]; see also Vucetovic v Epsom Downs, Inc.,; 10-NY3d 517, 519-521 [2008]; Cook v

Consolidated Edison Co. of NY, Inc., 51 ADBd 447, 448 [1st Dept 2008)).

Contract Interpretation

A lease is a contract and, where provisions of a lease are clear and unambiguous, they
should be given their plain and ordinary meaning (see United States Fid. & Guar. Co. v
Annunziata, 67 NY2d 229, 232 [1986]). While ambiguities are construed against the drafter,

the court should not disregard the plain m'eaning to create an ambiguity, since this improperly

Page 5of 9
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Discharge and a $5oo.oo‘ fine (see Verified Petition, exibit C).

In 2003, petltloner was employed by the Department of Educatlon (DOE) asa
Provisional Custodial Englneer for Public School 131, and his duties consisted of among other
things, custodial upkeep and malntenance of the bonler system He possessed a valld llcense
for High Pressure Operatmg Englneer (Statlonary Engmeer Ilcense) DOB states in its
opposition that in 2003, the New .York State Attorney General and the Special'Cemmissioner of
Investigation for the New York City School System commenced a joint investigation.which
revealed that school custodians repeatedlly rigged eids and received kickbacks for contracts to

clean windows from 1996 to 2001 (see Memorandum-of Law in Opposition, pg. 6). ‘Petitioner

- was one of more than seventeen custodians charged In.connection with filing false expense

reports in connection with hiring o_utsideCentractors_witheut following the proper‘procedure for
soliciting three independent bids (id.). On June 10, 2003, he pled guilty te the Class "A”
Misdem‘eanor of Offering a False Instrument for Filing in‘the Third Degree, wherein petitioner
admitted to filing a false expense report and supporting d’ocumentation in-an effort to conceal

his failure to comply with DOE bidding procedures (t'd‘) As part of his plea agreement

- petitioner received a one year Conditional D|scharge pald a $4, OOO 00 fine, was forced to

re3|gn from his position and was permanently barred from working for the DOE (/d. at pg. 7;
Verified Petition ﬂ- 4). This was petitioner’s second convictien while serving as a licensed
stationary engineer. As part of the plea agreements; he was provided with a Certificate of
Relief from Civil Disabilities for both crimes (see Verified Petition, exhibit D).

From May 2004 through May 2010, petitioner claims he repeatedly and successfully
renewed his engineer’s license, however his April 19, 2011 renewal application was denied (see
Verified Petition § 5). As part of its investigation of petitioner’s license renewal application the
DOB informed petitioner that it needed additional information, specifically a copy of
documentation surrounding his.1998 and 2003 quilty pleas to offering False Instruments for

Page 2 of 8
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" Filing as well as evidence of his rehabilitation. Petitioner responded in writing on June 16,
2011, and provided the required additional information and documentation to the DOB. On
August 19, 2011, the DOB déhiéd pétiﬁoner’s rehewél\application, findihg fhaf he 1did not meet
the requirements of the New York City. Administrative Code (Admin Code) § 28-401.12.
Specifically, in reéching‘its determination the DOB ‘reliad‘_Upon fhe'grounds for denial listéd.‘ih }
Admin Code §28-401.19(12) and (13) Wh“ich state: “(12) Conviction of a Crirﬁinal offense where
the underlying act arises out of the individual’s professional dealing’s with the city or
government entity; [and] (13) Poor moral character that adversely reflects on his or her fitness
to conduct work regulated by this codé” (Verified Answer, exhibit I). On November 10, 2011,
the DOB dénied petitiéner’s request for r‘e‘cbnsidera‘ti‘dn. |

DISCUSSION
The standard of review in this Arti(;le 78 prdceéding is whether the respondent’s
determination ‘was made in violation of lawful procedure, was affected by an error of law or was
arbitrary and capricious or an abuse 01vc discretidn" (CPLR 7803[3]; see also Matter of Scherby/7
% WaynefingerLakes Bd. of Coop. Educ. Seivs., 77 NY2d 753, 758 [1991]). Furthermore, the

‘ Cqurt of Appea.l’s has héld "that_the interpretatiqn giVeh to.a regulation by the agency which

promulgateci itandis réspon‘sible forits admin‘istration‘is entitled to deference'if that

interpretation is not irrational or unreasonable™ (Matter of Gaines v New York State Div. of

Hous. & Community Renewal, 90 NY2d 545, 548-549 [1997]; see also Matter of Pell v Board of
Educ. of Union Free School Dist. No. 1 of Towns of Scarsdale and Mamaroneck, Westchester
County, 34 NY2d 222, 231 [1974]; Matter of West Vil Assoc. v New York State Div. of Hous. &

| Community Renewal, 277 AD2d 111,112 [1st Dept 2000] [a raticnal and reasonable
determination of an agency within its area of expertise is entitled to deference by the courts]).
As‘ such, a court "may not overturn an agency's decision merely because it would have reached
a contrary conclusion" (Matter of Sullivan County Harness Racing Assn. v Glasser, 30 NY2d
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269,278 [1972]; see also Matter of 'Verba/is‘v New York State Div, df H'ou‘s‘;.& Commuynity

Renewal,:1 AD3d 101 [1st Dept 2003]).

Moreover, an “[a]gency determination of a license application requires a certa_in amount

of discretionary judgment-making which courts will not dlsturb absent a flndlng that such

judgments were arbltrary or caprnc:ous (Matter of Montanez v C/ty of N.Y. Dept..Of Bldgs., 8

Misc3d 405, 407 [Sup Ct NY County 2005]: see Matter of Pell, 34 NY2d at 231).

Article 23-A encompasses sections_ 750-7550f the Correction Law. - Section 752

prohibits the unfair discrimination against persons previously convicted of criminal offenses who

are applying for a license or employment_, -and states the following:

No application for-any license or:employment, and no employment
or license held by-an individual, to which the provisions of this
article are applicable, shall be denied or acted upon adversely by
reason of the individual's having been previously convicted of one

- ormore.criminal offenses, or by reason of a finding of lack of

"good moral character" when such finding is based upon the fact
that the individual has prewously been convicted of one or more

criminal offenses, unless:

(1) there'is a direct relationship between one or more of the
previous criminal offenses and the specific Ilcense or employment
sought or-held by the mdlwdual or

(2) the issuance o‘r contmuatlon of the license or the:granting or
continuation of the employment would involve an unreasonable
risk to property or to the safety or welfare of:specific individuals or
the general public.

Section 753(1) of the Correction Law sets forth factors to be considered when denying

or approving a license or job application for any individual with a criminal conviction. The

factors are:

(a) The public policy of this state, as expressed in this act, to

encourage the licensure... of persons previously convicted of one

or more criminal offenses.

(b) The specific duties and responsibilities necessarily related to
the license ... sought or held by the person.

(c) The bearing, if any, the criminal offense or offenses for which
the person was previously convicted will have on his fithess or
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ability to-perform one-or more such duties or responsibilities.

(d) The time which has elapsed since the occurrence of the
criminal offense or offenses.

(e) The age ‘of the person at'the time of occurrence of the criminal
offense or offenses.

(f) The seriousness of the offense or offenses.

(g) Any information ‘produced by the person, or produced on his -
behalf, in regard to-his rehabilitation and: good conduct

(h) The Iegltlmate interest of the public’agency or pnvate
employer in protecting property, and the safety and welfare of
specific individuals or the general public.

Section 753(2) of the Correction Law also states the following:

In making a determination pursuant to section seven hundred fifty-
two of this chapter, the public agency or private-employer shall
also give consideration to a certificate of relief from disabilities or
a certificate of good conduct issued to the applicant, which
certificate shall create a presumption of rehabilitation in regard to
the offense or offenses specified therein.

As set forth in Correction Law § 701, a Certificate of Relief is issued to eligible offenders
50 that they are not autorn‘atically barred from employment based on the conviction. Section
701(1) states the following, in pertinent part
A certificate of relief from disabilities may be granted as provided
in this article to relieve an eligible offender of any forfeiture or
disability, or to.remove-any bar to his employment automatically

imposed by law by reason of his conVIctlon of the crime-or of the
offense specified thereln

Section 701(3) of the Correction Law explains that the Certificate of Relief does not
prevent any “judicial, administrative, licensing or other body, board or authority from relying
upon the conviction specified therein as the basis for the exercise of its discretionary power to
suspend, revoke, refuise to issue or refuse to renew any license, permit or other authority or
privilege.”

The DOB, among other things, approves or denies initial and renewal license
applications for Stationary Engineers. According to Admin Code § 28-401.12, the DOB “may,

following notice and an opportunity to be heard, refuse to renew a license or certificate of

Page 5 of 8



[* 15]

“"competence on any grounds on the basrs of WhICh 1t could deny, suSpend or revoke such

license.” The DOB may suspend or revoke a license |f the apphcant demonstrates [p]oor

e
4

moral character that adversely reflects on hIS or her fltness to conduct work regulated by thlS

~code” (Admin Code § 28-401.19(13]).

As set forth below, the Court finds that the DOB's decision dated August 19, 2011,

which denied petitioner's application for renewal of his Stationary Engineer‘license was rational

- and should be upheld. - After receiving ‘and reviewing petitioner’s written explanation regarding

his two convictions, dated June 1, 2011, along with the ‘other supporting documentation
subm_itt_\ed_by petition_er, the DOB decided thet petitioner-’e:convictions were related to
“underlying acts arising.out of [his] ... professional deali‘nés with the city or governmental entity”
and_‘e‘howed ‘poor m‘orel‘\ ch\er_acter” as it IS relates to hi(e‘St:etionary Engineer‘ltcense (Verified
Answer, exhibit D, The DOB etated that after a review the letters of recornmendation‘as well as
the other items in petitioner's application, despite the other positive indicators in his record,
petitioner has not satisfied the requirement of good mo_‘ral”-Cheracter and.did not present
SufﬂCIent evrdence of rehabtlltatlon i ‘

The DOB also trsted all the factors from Correctlon Law § 753, which an agency must

take lntoconS|derat|on When making a determination concernmg a previous conviction. One of

the factors includes the beering, if any, the conviction will-have on the applicant’s fitness to

~perform the job duties. After reviewing its own regulations set forth in Admin Code § 28-

401.19(12) and (13), and also those of the Corrections Law, the DOB explained to petitioner
that:his ability to provide truthful and accurate records of boiler activity are in question. The
DOB noted that petitioner was already a responsible adult; thirty-four years old and thirty-nine
yeers old, when his convictions occurred and he should not have engaged in such conduct. As
such, the DOB’s explanation and decision for its denial was rational and reasonable and will not

be overturned.
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Petitioner argues that the DOB's decision to denyhls license must \be:,o\iefrtumed as he

was deprived of his procedural due process as requ:red by the Fourteenth Amendment and

Admin Code § 28-401.12 (see Venfled Petition 'ﬂﬂ 11 12) Petltloner also olalms that the DOB
- did not act in good faith when it concluded that petitioner did not present sufficient evidence of

~ rehabilitation given his submission of a certificate of relief from civil disabilities and the

presumption such certificate oreates pursuant to Correction law § 753(2) (see Verified Petition).

Petitioner also notes that he disclosed his prior convictions starting with his May. 2009 license

. renewal, pursUant to an amended New York City ConstructiOn Code which went into effect July

1, 2008 which contamed a.new reqwrement that apphcants for licenses rnust dlsclose prior
‘conwottons and-each subsequent renewal was grantedw/dﬂ 5). e |
However, the Court finds that petmoner had an. opportunlty to be heard in that he
explalned his COI‘\VICtlonS by letter prior to the denial of hIS appllcahon dated June 1, 2011 and
submitted additional _documentation, including letters -of recommendation from previous
employers. The record indicates that the tﬁ)OB revieyved‘"th‘i‘s material yet still denied petitioner’s

application. Further, the DOB delineated every fector‘ of Article 23.0of the Correction Law in its

denial. The DOB concluded that even though the ctchmé_ténc_es 'relating to petitioner's most

~recent conviction occurred over ten years ago, petitioner had not established sufficient evidence

of rehabilitation and his “conduct also clearly stemmed directly from the position of trust and
authority [he was] given by the city” (Verified Answer, Exhibit | at p. 3).

‘[Tlhe presumption of rehabilitation does not preclude [respondents] from considering
eny‘of the other seven factors, unrelated to rehabilitation, .including prior convictions in the
conte*t of the license or employment being sought” (Matter of Arrocha v Board of Educ. of City
of N.Y., 93 NY2d 361, 366 [1999]). Although Correction Law § 752 prohibits unfair
discrimination against a convicted person, a license application can still be denied if there is a
direct correlation between the prior conviction and the license sought. Accordingly, the Court
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finds that the DOB reasonably weighed the factors set forth in the-Correction Law-and the Court

will not “reweigh” the factors.
CONCLUSION

Accordingly, it is hereby

ORDERED that the petition is denied and‘\thé‘_‘prbdégding‘is dismissed without costs.or

disbursements to the respondent; and itis further;

- ORDERED that counsel for respondent is directed to serve a copy. of this Order with

Notice of Entry upon petitioner and upon the Clerk of the Court who'is directed to enter

Judgment accordlngly

This constitutes the Decision and Order of the Cour‘t
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