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P h  in tiff; 

-against- 
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AS S ( IC 1 A' I ' 13 S , IN C' . , 

i )cf'cllcfalm 

Indcx No. 107478/06 

DllCTSION 

Prescn t: 
I Ton. GcolTrey 11. Wright 

IUK~lTATI(1N , AS IU5C)IJIREI) BY C:PT,R 22 19(A), of the papers considercd in the 
review of ' 111 is M o t i o n/Order for su minary j u dgineiit . 
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I Jpon the foregoing cjtcd papers, the J.)ccision/Ordcr on  this Motion is as follows: 

ikfkndanl r)qmnt Associates, Inc. (Dupont) I I I O V ~ S ,  pursuant to CPLIi 3 126: (1) 
to dismiss thc complaint based on plaintif~f's wiIfLi1 and contumacious hilure to provide 
discovery; (2) to coinpcl plaintif' to provide all outstiindiiig discoveiy; aiid (3) to award 
Dupont sailctions based oil spolialion of cvidence. 

BACKGROUND 

Plaintiff coiiiiiIcixccI this action by tiling ii sumiioiis and coinplaint 011 or about 
May 25, 2006, and Ihponl  served ii verified answer and discovery dciiiands on June 29, 
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A recpcst forjudicial intcrverition was lilcd in I u l y  o f  201 0 (Motion, I;,x. D)’, and 
a sclicilulirl~ orclcr was issucd by (he court o r 1  August I O ,  20 I O ,  wliicl~ reqijiired that ;I hill 
of  particulars be provided within 60 days. Motioii, b,x. F. On August 26, 2010, plaintiff 
provided c? partial response to the schcdding order and Dupont’s dj scovcry demands. 
Motion, lis. I I .  1)upoiit theti scrvcd plaintiff with aiiothcr good 1.aitli lctlcr on Scptmbcr 
9, 301 0, rcqucsting thc bill ofpxticulars, as well i i s  a coinpletc rcspotisc to its discovery 
clcinands. Motion,  I i x .  1. 

A pi-cliniiriary confi-rciic;e LVX held on Octobcr I O ,  20 10, ;ind, by so-ordcrcd 
stipulation, pl;iinti 1‘1‘ wiis d c r c d ,  among othcr things, to providc Dupont with a bill of 
pxticulars withiir 30 days and rcspotlscs to 1)upoiit’s discovery deinancls;, to the cxlent not 
already provided. Motion, lix. J .  Ilupont says lhat plainti~~iI,rovided only ii partial 
rc.spoiisc to that order, iind so ini‘ornled plaintiff by good f‘aith Iettcrs 011 November 17, 
20 10  and I )cccmber 7, 20 I O ,  respcctivcly. Motion, Exs. K & L. 

01i Febi-iinry 7 ,  201 1 ,  I h p c o n t  moved to dismiss the ;1ctio11 as assertcd against it  
hnscd on pllainti f’f‘s willill arid conturnacious failure to provide diswveiy or, in the 
alterriativc, li>r an ordcr compelling itiimcdiatc discovery. Motion, Ex. M. On June 22, 
20 1 1, this court issucd t i n  order based on this motion, in which plaintil‘C was directed to 
cmiiply with Ihpont’s discovery demands by July IS, 20 1 1. ‘lhe order stated: 

“In thc event Plaintiff fails tiinely to coinply with 
this Order the complaint will be dcciiied dismissed 
arid llcfcnda~it shall submit iin Order to the Courl for signatlire 
d is mi ssi ng t 11 c coiiip lai nt . ” M ot i o t i ,  Ex. P . 

‘fhereaftcr. plainti fl‘ \vas cleposcd on October 1 X, 20 1 1 ,  in which she testified that 
slic had prcvicously bccn deposed at a General Municipal TAW 4 50-11 Iicaring (50-I-l 
hearing), and, pursuant to that deposition, was servcd with a nolice to produce various 
records and documents rcf‘crred to therein, including thc transcript ol‘ her 50-11 hearing. 
Motion, Ess. C) CI: 13. (Ih October 20, 201 1, plaintiff arid Dupont cntcrcd into a so- 
ordercd stipulnt ion i n  which plainti f‘f’agreed, among othcr things, tn rcspond to Dupont’s 
noticc to producc. withiti 30 days. Motion, lis. S .  ‘ lhk stipulation includcd various other 
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itcins of discovcry reln~iiig to plaiiitiff, Dirpoiit and h e  otlicr dcl‘endant, the City of New 
Yc)rli (City).  I d  

Whcn plnjiitif‘f failed to i*espoiid to the iioticc to producc, Unpont scnt another 
b ~ o o d  faith lctlcr to plaintil’fon .lanuary 12, 2012. Motion, Ex. ‘r. 

On Febrnary 16, 20 1 2, the partics ciitered into another so-ordered slipulatioii, 
which containcd the s i m i t :  provisions as in the October 20, 201 1 so-ordcrcd stipulation. 
Motion, Ex. IJ. (hi May 15, 2012, Ihpont receivcd partial rcsponses to its discovery 
dcmands. Motion, Ex. V. 

13ascd on the li)rcgoing, Dupont asscrts that the complaint should be dismissed as 
asserted against it For plaiiitirPs willirl and contumacious f’ailure to cornply with 
discovery clemands, and for spoliation ol‘evidcnce, based o n  plairitiff7s claim that she is 
uiiablc to find the transcript of. her 50-11 hearing. 

I n  opposition to the instant molion, plaiiitifT states that her responscs to Llupont’s 
discovery deiiiands were addrcssed in the so-ordcrcd stipulation of J i m  22, 20 1 1, 
whcrciii the court Ibund that thc only outstanding items ol‘ discovcry were “infbrmation 
about plaititifl’s 9/14/2007 car accidciit [uiirelatcd to the accident that is the sub.ject o f  
this litigation] and the HI PAA authorizations for all diagnostic tcsting and iiicdical 
trcatiiient related to ir1.j iiries sustained on 3/29/2005 .” Motion, Ex. P. 
F:urtlier, plaintiff asscrls that slic served Dupont with a verilied bill  of- particulars arid all 
rcq~resied HIPAA autliorizatioiis in  her responses to the June 22, 20 11 order on July 15, 
201 1 . opp., E x  A. 

Although pl;iiiiliU admi I s  that slic only served ;-i partial rcspoiist: lo hpolit’s post- 
dcposition notice to produce, slic avers that she served a further supplcinental response on 
.Tunc 1 8, 20 12, postdating the filing of the iiistant motion, wherein all of the outstanding 
au th orizali cm s wcrc provided. Opp . , Ex. 13. 

1’1 ai 11 ti I‘f . H 1 s c) ii gii es that I3 up on t ’ s re c111 est for sa ii c t i on s for spo  1 i ii t ion of cvi d cn ce 
bascd c)ii hcr inability to locatc the transcript of licr SO-H hearing is ludicrous, sirice there 
is i i o  lcgal rcquirwicnt that the transcript be maintained by her and it would bc available 
fiom the City, Lhpoiit’s co-dcrendant. 

I ,astly, phiiitil‘f points out that, whcrcas she has alrcady been deposcd, neither 

Ilupont has 1701 liled a rcply to plaintiff’s opposition. 
de fen dai I t 11 as app cii red for de 13 os i ti un s , as o rd cr cd in t 11 e I as t so -ordered s t i pu 1 at i C)II . 
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1) I S CU S S IO N 

b"17hc ddcniiiiiatioii whether to slrilce a plcading for 
hilure t o  comply wiih court -ordered disclosure lies 
within thc sound discretion of the trial court. I 10wcve1*, 
tlic 'drastic rcmcdy' of striking a pleading pursuant to 
CPLR 3 126 should no1 be imposcd unless the failure to 
comply with discovery deiiiaiids or orders is clearly 
w i 1 1 f id a 11 d c 01 1 tu 111 a ci o us. W i 1 1 f id a n d  c m  t 11 maci o us 
coiiduct may be inf'crrcd from a pariy's repcatcd f d u r e  
to coinply with court-ordered discovery, coupled with 
inadequatc csplanatioiis f'or the hilures to comply or a 
Liilure to comply with court-ordered discovery over an 
cxtcnded period of tirnc [internal quolation iiiarks and 
citations oiiiitted] ." 

0rgc.l v Stewrsrt Tiilr Iri,surcrrzce C'onipcmy, 9 1 AD3d 922, 923 (2d llcpt 20 12); Tos v 
.~~ucksoii H~ighis  C'ure C ' P I ~ ~ P I - ,  LLL', 9 I hD3d 943 (2d Dcpt 20 12); Gul-Ed v 153rd S t w e t  
Associu/esv LLC, 73 AD3d 438 ( I  " Dept 20 I O ) ;  B a r d m  Tntt>rnntional, S.p.A. v Avonl 
lncJuslI-ies, Liniitcd, 242 AD2d 226 (1" Ikpt  1997). 

In tlic CMC at bar, there was otily one court order that stated that sanctions would 
be iinposcd against pIaiii~if'i'l?)r iio~i-compli~i~cc, and plaintiff has averred that all of the 
outstanding discovery has been provided, albeit afler Jlupoiit filcd the instant motion. 
Siiicc Dupont has not provided any reply to plaintiff's opposition that dispute her 
asscrtions, the court declines to cxcrcise its discretion to impose tlic severe sanction of 
dismissing plaintif'f's complaint as asscrtcd against Dupont a t  this juncturc. 

Furthcr, the cow? tirids L k i p i i l ' ~  rcqucst fbr sanctions bascd on alleged spolialion 
of cvidcncc to be iinpersuasive. 

"Spoliation is the dcstructioii of cvidence. Although 
originally dcfincd as the iiitcntional destruction of 
evidence arising ou t  of-a party's bad hith, the law 
concerning spoliation has been cxtcnded to the 
I I on i I it cii t i o 11 a 1 d cs tr ii c 1 i c) t i  of ev i d ciice. A corr c 1 at i n g 
trcrid toward exlxmsion of sanctions f'or the inadvciteiit 
loss o f  cviclcncc rccognixs that  such physical cvidcncc 
oficli is llic most cloqucnt impar~ial 'witiiess' to what 
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rcally O C C W T C ~ ,  arid lurtlicr ~-ccugiiizcs h e  res~llting 
unfairness inlrerent i n  allowing ii party to destroy 
evidcncc and then tn bcnet>t from that conduct or  
on1 1 s s 1011. 

LJndcr New Ycxk law, spoliation sanctions are appropriate 
whcrc a litigant, intentionally or negligeiitly, disposes 
of crucial iteins of  cvidciice _._ bcf‘ore the adversary has 
im opportunity to inspect them [inlcrnal citations omitted].” 

k‘irklcrld v N w  York C’ily ! I u s i i i g  A ~ d I i o ~ + i ~ ~ ,  236 hD2d 170, 173 (1” Dept 1997). 
“Wlrcii partics involved in litigation engage in thc 
destruction 01’ evidence, a iiriiiiber of remedial options 
arc provided hy existing New York statutory and comiiion 
law. TJnder Cl’l,f< 3 126, if a court liiids thal ii party 
destroyed cvidence that ‘ought to have been disclosed 
..., the court may malte such orders with regard to 
the liiilirrc o r  reliisal as arejust.* New York courts 
t h cr c [ore p o s  5 cs s 17 road d i s c rc t i on to pr ovi d c 
17roportioIiate rclicf’to the party deprived of the losl 
evidciiw, such as precluding proof favorablc to thc 
spoliator to rcstore balance to the litigalion, requiring 
the spoliator to pny costs to the injured party associated 
with the dcvclopiiicnt of replacement evidence, or employing 
U‘I advcrsc inl‘crencc instruction at the trial O K  the action 
[intcmal citations 01~iittcd].”Orlc.~~1 v C‘ioi of Nrw York, 9 NY3d 69, 76 (2007). 

‘1’hu c o w t  agrccs with plaiiitjfl’ h a t  she was not required to maintain the transcript 
of hcr 50-11 hcaring arid, moreover, the transcript should bc available froiii thc City, the 
otlicr participant in that hearing. Dirpoiit has fiiiled to providc any legal authority for its 
proposition tha t  such trmscripts arc the type of criicial evidence iiicant to be the subjcct 
of sanctions for spoli, d t ’  1011. 

‘1 ’IicrcI‘orc, hased C)II the fbrcgoing, the court clccl ines to  sanction phiintiK for 
spolialion ol‘ the transcript of hcr SO-I-I hcaring. 

CONCLUSION 

Based on tlic fi>rcgoiiig. i t  is hcrcby 
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(llU)l3,lUil) that Dirpont Associates, Tnc.’s motion is dcnied. 

This constitules thc dccision and  ordcr of the Courl. 

Dated: Noveiiibcr 9, 2012 
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