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SUPREMIX w u K r  OF THE STATE OF NEW YOKK 
COUNTY OF NEW YOKK PAnT 58 

TOWER INSIJRANC’I~ COMPANY O F  N E W  
YORK, 

PlaintiiY, 
INDEX NLJMBEII 1 15759/2010 

I3ECISTON & ORDER 
-against- Mot. Seq. 001 

SHAPTOM l<EAI,‘I’Y CORP. also known as 
SHAPTON REA1,‘I-Y CORP. and MARIA 
FERNANDEZ, 

Defendants F I L E  

NEW YORK 
I n  this action for a declaratory judgment concerning l i a b ~ ~ ~ ~ r ~ ~ e ~ ~ ~ , ~ ~ i i i t i ~ ~  

Tower Insurance Company of New York (Tower) inoves for summary judgment, pursuant to 

CPLR 32 12, declaring that it has no duty to defend or indemnify defendant Shaptom Realty 

Corp. also known ;is Shapton Realty Corp. (Shaptom) in Ferncmdc>z v S h q t u m  Recrlty Corp., 

Bronx County index No. 30524 1/2OO9 (thc Fernandez Action), a pcnding pcrsonal injury action. 

‘I’nwcr also iiioves for the entry of a def‘rtult judgment against deleiidant Maria b’ernandcz 

(Fernandcz). Shaptoni opposes and cross-nioves for summary judgment in ils favor, pursuant to 

CPLR 3212, dismissing the complaint in its entirety. Fernandez also opposes and cross-moves to 

dismiss the complaint, pursuant to CPLR 3215 (c), for failure to take a default within one year, 

or for faillire to statc a legally cognizable C ~ L I S C  of action. In thc altcriiative, Fernandez requcsts 

an extension of time to answer Ihc complain\. 

Background 

Fernandcz allegedly was iii.iured, on July 1 1 ,  2007, when she slippcd and fell on a 

staircase at the cntrance of 1230 Fulton Avenue, Bronx County (the Building), a 16-unit 

rcqidential building, owned by Shaptom, where she was a teiiant. She cnmiiienced the Fernandez 

Action on or about .lune 29, 2i)O9. 
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Tower issued Shaptorn a commercial general liability policy for the Building, bearing the 

number Cl'P2216968, cffcctivc December 10, 2006 to 13ecciiJber 10, 2007 (the Policy). Thomas 

A f h n . ,  Ex. E. On July 28, 2009, Tower disclainicd covcragc in  the Fcriiandez Action on the 

ground ol'latc notice. ld. ,  Ex. .I. It coniinenccd thc instant action on IIcccm$ber 6, 2010, 

requesting a dcclaratory judgment that it has no duty to defcnd or indcmnify anyone in the 

Fernandez Action. 

Discussion 

~ - -  'I'owcr's Motion 

Under CPLR 32 I2 (b), a summary judgnicnt "motion shall be granted if; upon all [he 

papers and p r o d  submitted, the cawc of action or defense sliall be established sufficiently to 

warrant the court as a matter of law in directing judgment in Favor of any party." "'l'hc proponcnt 

of a motion for summary judgment [pursuant to CPLR 321 21 must demonstrate that there are no 

material issues of fact i n  dispute, and that it is entitled to judgment as a matter of law." 

l_)cillcrs-S/1.l~hEiis.on 1 1  Wuisinun, 39 AD3d 303, 306 ( l h t  Dept 2007), citing WinegrLrd v New York 

(Jfiiv. Med C'ir., 64 N Y 2 d  851, 853 (1985). IJpon proffer of cvidence establishing a prima l'acie 

case by the movant, "the party opposing a motion for summary judgmcnt bears the burden ol' 

'produc[ing ] evidentiary proof in adniissiblc form sufikient to require a trial of material 

qucstions offact. '" People v Grcrsso, S O  AD3d 535,  545 (1 qt Ilcpt 2008), quoting Zuckemznn v 

City uf'Ncvv York, 49 NY2d 557, 562 (1980). If there is any doubt as to the existcnce of a triable 

issue of fact, siiiimiary judgment must be denied. Rniuhu Ectr.tidcr-s 

23 1 (1 978); Gr.ossman v Amulgumaied Huus. c'urp., 298 AD2d 224, 226 ( 1 't Dept 2002). Whcrc 

a party fails to meet its prirna facie burden, its suinniary judgment motion shall be denied 

regardless of the sufficiency of thc opposing papers. Mutter of Siegel, 90 h D 3 d  937, 941) (2d 

Dept 20 I 1 ), citing Wiiirx:rud, 64 NY2d at 8 5 3 .  

C'cppos, 46 NY2d 223, 

Scction IV (2)  (a)  of the Policy provides that tlic insured "1nust scc to it that we are 

no t i f id  as soon LIS practicable of an 'occurrence' or an offense wh.ich may result in a claim." An 
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occurrciicc ineaiis an accident, per Section V (13). 'I'ower claims that Shaptoni failcd to comply 

with this provision as understood by New York law, bccausc 'I'ower first received notice of the 

occurrencc mi July 6 ,  2009, in a Loss Report sent to it by facsimile transmission. 'I'his notice, 

sent by an entity callcd Jersey Link LLC, included a General Liability Noticc of 

Occurrence/Claini, dated July 2, 2009, and a copy of the Eernandcz Action complaint. I'homas 

Afflrm., Ex. F. 'I'nwer's disclaimer noticc, dated July 28, 2009, stalcs: 
"Our investigation rcveals that you were notified of thc 'occurrence' and of thc 
claim against y o u  on or about Iuly 1 1 ,  2007[, the date of the accident]. However, 
you did not notify LIS of the 'occurrcncc' and/or claim until July 2, 2009. 
Accordingly, you breached the policy conditions set forth above by failing to 
notify us of the 'occurrcncc' as soon as practicable.'' 

'l'homas Alfirni., Ex. 1. 

"'The requircmcnt that an insured notify its liability carricr of a potential claim 'as soon as 

practicable' operates as a condition precedent to covcragc." While 17 C'itv ofNew York, 8 1 NY2d 

955, 957 (1993); T/wvelers 1n.P. C'o, v Volmar Constr C:'o., 300 AD2d 40, 42 (1 st Ilept 2002) 

("absent a valid excuse, the failurc to satisfy the noticc rcquirement vitiatcs the policy"). 

Unexcused delays of far shorter duration than the almost two years alleged here l~ave been held 

to be a breach of thc insurance contract as a matter of law. See &so v London d; 1,nncashirc 

Indciri. I ' o  ofilm., 3 NY2d 127 (1957) (51 days); Juvcnex Ltd v Birrlington Ins. C'o., 63 AD3d 

554, 554 (1st Dept 2009) ("Plaintiff's delay oftwo months in giving defendant notice of the 

claim was unreasonablc as a matter of law"); Yozrng Israel C'o-CIp C'iry IJ (;uideonI-' Mut. Ins. C ' o  , 

52 AD3d 245 (1 st Dept 2008) (40 days); POMW Airlh. qf Side o f N  I< v Wc..stinghouse Elec. 

C'orp., 1 17 AD2d 336 (1st Dcpt 1986) (53 days). , 

t:cmandez was deposed m i  Ileccmber 14, 201 0 in  her personal injury action. She stated 

that the barking. growling and threatening of a dog bclonging to anotlier teiiant contributed to tlic 

iiicidcnt. Thomas Af'firm., Ex. 1 (Pcrnandez 'I'ranscript) al 2 1-34. She kiicw the dog's owiicr as 

Raphael, an occupant ofapartniciit 15 on the third floor. Id. at 21 -22. She said that she fell 

when the dog jumpcd at her, and placcd his paws on her. Id. at 35. She claimed that this dog 
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had growled at her beforc, causing her to "complain to the super. I called the offke and would 

speak to the secretary." Id. at 30. Fcrnandez testifkd that the same dog attacked the building 

manager, whom she called Icc,' a couplc of months earlier. Jd. at 24. She had also heard that the 

dog tried to bitc Jose, the young soil of C'artcria Ortega, a tenant c)n her floor, and lnez Polosio, 

anothcl- tenant on the second tloor. Id. at 26-29. She said that Raphacl Iiad three dogs, but shc 

did not know ol'any other animals in the Building. Id .  at 23. 

Fcrnandez said that the super's son, Prospero Pimentel, was in the immccliatc vicinity at 

the time of thc accident, but she was unable to say that he witnessed it. Id. at 17. However, she 

testified that the supcr's son "helped me stand up" after she fcll. Id. at  37. She then went to her 

apartment without scclcing medical attention. Shc said that the super, Levi Piinentel (Pimentcl), 

who lived in the Building, was in the hospital at tlic time of the incident, but that his son 

informed him of the accident, according to what t'imciitel told her when he eventually visited 

her. Id. at 3 1 , 

FernaiideL testified that licr boyfriend, who lived with hcr, "called [the secretary at the 

ol'fice] on thc following day l-afier the incident] and mentioned the incident about the dog, but 

super had already reported." She said that she was present when her "boyfi-iend called the 

building on the next day." Id. at 58. That same day she also went to the ciiiergcncy room of 

Bronx-Lebanon hospital, because hcr right foot "was black and it was swollen." Id. at 44. An 

X-ray showed a fracture in hcr foot, and she returned home the same day with a cast on her foot. 

Id. at 45-46, She latcr tiad surgery on her foot. 

'I'owcr submits a hand-written statement asscrtcdly from I)itiiciitcl, the original in Spanish 

with an English translation and a Certificate of Accuracy of the translation. 'fhomas Alfirm., 

Exs. G, M. Pimentcl's stateinciit is unsworn and not notarizcd. At the lmttoiii of each ol: the two 

pages, there is a inarlc or stylizcd signature, although not identilied as such. The Cei-tificatc of 

Accuracy, ikoni Vcntura 'I'l-anslations, Inc., is signcd, sworn and notari7ed. 

-. . . . 

"This IS probably Isidol Jovicevic (Jovicevic), 'I propcrty iwmager umploycd by Sliaptom 
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Tower claims that I'imcntel's statement was secured by Israel Marrero (Marrero), an 

investigator with Daiiiel 1. I lannon & Associntcs, Inc. (DJH), a firm retained by Tower to 

investigate thc Fcmandez accidcnt. Marrcro is no longer employed by DJl-I, and 'I'ower subniits 

an affidavit by J o h n  Mooney, a DJH manager, who says that he supervised Marrero in this 

mattcr. Mooney Aff., 7 3. Mooney states that Marrcro met Pinleiitel on July 15, 2009, aiid 

"obtained a written statement that is signed and initialed by Pinientcl." Id., 7 5 .  

About half of Pimentcl's statenicnt is redacted, a significant amount considering the 

siniplc story he seeims to be telling. He admittedly was away from the Building at the time of thc 

accident, and he states, in translation, that the "first linie that I knew about Maria Fernandez' 

accident, who lives in apai-tmcnt 10, was when my son, Prospcro Pimcntel, told iiie that the lady, 

Maria Fernandez had ai accident in front of the building." Id,, Ex. H. He continues, without 

offiring any time frame, that the "lady called me on the telephone and her husband came to my 

apartment." fd. Finally, "1 don't remcmbcr wlien I saw the lady but she had a cast on her leg and 

~ shc had a crutch atid afterwards tl cane." 

Sliaptom asscrts that "Tower receivcd notice in a timely fashion, irninedialely after the 

lawsuit was coinmcnccd." Shapiro Affirii., 7 7. Sliaptom flatly dcnics that anyoiie associated 

with thc Building or its company learned of the incident until the commencement of the 

Fcrnandez Action on June 29, 2009. Shaptom questions the evidentiary valuc of the Pimentel 

stateinelit [or sevcral rcasons, including the inethod of' its recording, that i t  is unsworii and 

u m o  t ar i ~ e d  , t hc reductions the " i 1 I c g i b le I' signature , and t 1ic trans 1 at o r ' s aft: dav i t . S hapt o 111 

contends that Mooncy's statement is "not based upon any pcrsjmal kiiowlcd~e," ignoring 

Mooney's claim that lie supervised Marrero, who is no longer with D.II I .  Jd,, 7 12. Although 

Shaptom docs not produce aiiythiiig from Pimentel, it raises doubts as the authorship o l  the 

statement, Pimentel's litcracy in English and/or Spanish, and how Piiiieiitel was ideiitilied by 

Marrero, if  at all.  F roim challenging thc merits of' I'imentel's statement, Shaptolii .jumps to thc 

unreasonable conclusion that "any translation [of it is] incaiiiiigless and unreliable." Id,, 7 15. 

Whatevcr the qu&ty of its contents, nothing suggests that the translation itself of the Pimentel 
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statement is unreliable. Skaptorn, however, confirses the issue by quoting at great length the 

decision in Reye,r v Arco Wen/wov/h Mgt. C’orp. (83 AD3d 47, 54 [2d Dept 201 1 I), to the effcct 

“that the abscnce o l  a translator’s affidavit, requircd of foreign-language witncsses, renders the 

witness’s English-language &;davit facially defectivc and inadmissible.” Herc, therc is a 

translator’s aftidavit, and it is adequate. 

“‘l’hc duty to givc notice arises when, limn tlic information available relative to the 

accident, ail insured could glean a reasonablc possibility o l  the policy’s involvement. Moreover, 

knowledge of an occurrencc obtained by an agcnt charged with the duty to report such matters is 

imputed to tlic principal.” I’nramount Ins. Co. v Hosedde Gcrrdens, 293 AD2d 23.5, 239-240 (1 st 

Dept 2002) (citations omittcd). Nothing in Pimcntel’s statement clcarly cstablishes when he 

acquired the ncccssary information to inl’orni his employer of Fernandcz’s accident. Fernandcz 

tcstified that she wore a cast for thrce months after thc accident, thcu wore a boot. Fernandez 

l’ranscript ut 48. Slic said that she used crutches while wearing the cast and for about one more 

month when wearing tlic boot. Id. In April 2008 she had surgcry on her foot. Afterwards, she 

wore one cast for about two weeks, which was replaced by another for about onc month more. 

Id. at 5 1 .  She used crutches for about two-and-a-half months after the surgery, cvcn longer than 

she wore a cast. Z d .  

[n the abscrice here of a submission by I’iincntel, or his son, Shaptoni responds with the 

affidavit of Martin Shapiro, its principal and sole shareholder, in wliicli he denies any knowledge 

of the incidcnt. Shapiro’ Affirm., Ex. G. Additionally, Martin Sliapiro claims that Pimentel, in 

July 2009, informed him that hc had no lciiowledge of the incident, and that Victoria Vuquez 

(Vaquez),  “the officc secretary and thc only pcrson who answers the office phones,” also told 

liitii that she Iwcw nothing of thc incident “and that iiobody evcr calIcd to notify the office.” I d . ,  

TT 9. Va~q i i e7  hcrself‘ submits an affidavit repeating Martin Shapiro’s coiiinieiits, and stating that 

she was present and translating for him when he intcrviewed l’iinentel in  .luly 2009, after rcceipt 

‘Jason Shnpiro, Shaptom’s attorney. 
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of the summons and complaint in the Fernandez Action. Shapiro Af'lirrn., 13x. El, 7 4. 

* On November 1 1, 201 1, Jovicevic, a property manager employed by Martin Shapiro, 

tcstificd about the Building, which he visited once or twice a week until Shaptoni sold it. 

Shapiro Affirm., Ex. I., at 14-15. He said that tenants were not allowed to lceep pets, and that he 

kncw of 110 tenants owning pets in 2007 in the Huilding. Zd. at 13- 14. Jovicevic stated that 

tenant coinplaints regarding the Huildiiig wcrc inadc cithcr to his officc or directly to the s u p .  

Id. at 17. lie said that he nevcr heard of the incident from any sourcc prior to the 
1 

comnienccnicnt of the Feriiandez Action. I d  at 15. He did riot recogniLe the names of Marie 

Fernandez, Catiria Mcndcz or Incs Palaciose3 FJe admitted to bcing only " 1  vlaguely" familiar 

with the iianies ol'tlic tenants in the f33uilding in 2007. Id. at 12. 

IJndcr all these circumstances, the court finds that there is a material issue of triable fact 

regarding when Pimcntel learned of Fernandez's alleged slip and Pill accident, effectively putting 

his employer on notice of the occurrence. Accordingly, Tower's motion for summary judgment, 

declaring that it has no duty to defend or iiidcniiiify Shaptom in thc Feriiandez Action, is denied. 

Sliaptoni cliargcs that Tower 's  approximate otic-month delay in disclaiming coverage 

was uiireasonablc as a inatter of law." Shapiro Aftinn., 7 27. M~r/ter of f iremen :r Fund ln.s C'o 

ofNewark v Hopkins, 88 NY2d 836, 837 (1996) ("An insurer must give written notice 01 

disclaimer on the ground of late notice as soon as is reasonably possiblc after it first learns of the 

accident or of grounds for disclaiimcr of liability, and failure to do so precludcs cffcctivc 

disclainicr") (internal quotation marks and citations omitted); TOMWT Ins C'o. o f N .  I: v NIZT 

ChlnrJrs LLC', '10 AD3d 532, 533 (1st Dept 201 1 ) (33 days is "untiincly as a matter ollaw"); West 

16th S/. 7kminIs ('01-p v Pllhlic Sr~rv. Miit. Ins.  C ' o . ,  2 W  AD2d 278, 279 ( 1 st Ilcpt 2003) 

("30-day delay in  disclaiming coverage was thcreforc unreasonable as a niattcr of law"); M~riirr 

nf'Nutionwiu'c. Mzrt h v .  C'o.  17 Sfeiner, 199 AD2d 507, SO7 (2d Dept 19%) ("unexplained 41-day 

delay in disclaiiiiing coverage was unrcasonablc"). 
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Tower offcrs IWO different time intervals in reply to Shaptom's assertion of an 

"approxiniatc onc-month delay" in disclainling covcragc. 'I'ower disingenuously states that it 

"disclainicd coverage a mere four days after it bccamc aware of the grounds for a dunial of latc 

notice." 'I'homas Reply Affirm., 7 9. That discounts the time tlie insurer may have waited 

before initiating its investigation. More credible is 'I'owcr's assertion that there was a 22-day 

interval from its receipt of Shaptoms's notice, on July 6,2009, until its respoiisc on J ~ l y  28, 

2009. Jersey 1,ink I /I,C sent tlic document set to Tower, by facsimile transmission, as 

acknowlcdgcd by '1 owcr (Aplman hff., T[ 4), and each oi' its 12 pages contains a ribbon of print 

at the top showing transmission at 1 0 2  1, J ~ l y  2, 2009, a 'I'hursday, 26 days before Tower's 

disclaimer. Howevcr, the Independence Day holiday weekend bcgan on Friday, July 3, 2009. 

Tlie next business day was likely Monday, J ~ l y  6, 2009, and it is reasonable to accept this as the 

day of the noticc to Tower, thcrcby establishing a 22-day intcrval. 

In this instancc, the 22-day intcrval is not deficient as a matter 01' law, in contrast to the 

several c a x s  cited by Shaptom. Such a dctcrinination cannot bc bawd on a mere look at the 

calcndar. I.'oniineiifal C'm, Co. v S/ivdjwd, 1 1 NY3d 443, 449 (2008) ("timeliness almost 

always presents a factual question, rcquiring an assessincnt of all relevant circumstances 

surrounding a particular disclaimer"). During those 22 days, Tower assigned the matter to IN1 I, 

which scnt Marrero to investigate and intcrview Pimeiitcl. I Iaving pursued the matter diligently, 

investigating an occurrence two years in  the past, and disclaitning coverage to Shaptoin within 

22 days, 'I'ower acted rcasonably. First tj'in. 111s. C "0. v ./etco C'ontlc. I-'orp,, 1 NY3d 64, 60 (2003) 

("investigation into issucs affecting an insurer's decision whether to disclaim covcrage obviously 

may excuse delay in notifiing the policyholder of a disclaimer"). 

In conclusion, therc is a triable issue of fact concerning the tiinelincss of.Shaptorn's 

noticc of the o c c u ~ ~ ~ ' n c e ,  hut 'I'owcr's clisclainicr of coverage was timely. I'owcr's motion for 

summary judgmctit 1i)r 11 dcclaration that it has no duty to defend or  indciiiriify Shaptom is, 

therefore, denicd. Discussion of Tower's motion [or a default judgment against FernandeL is 
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combined with considcration of Fernandcz’s cross motion for ;in extension o l  time to file an 

answer, below. 

Shaptom’s Cross Motion 

In light o l  the decision on ‘I’owcr’s motion for sumniary juclgmcnt, Shaptom’s cross 

motion for summary judgment in its favor is denied. 

Fernandez’s Cross Motioli 

111 addition to adopting Shaptom’s argunictits for summary judgnicnt dismissing thc 

complaint, Feriiandez cross-moves for dismissal of the complaint for failure to take a default 

within one year, pursuant to CPLR 321 5 (c), or for failure to statc a legally cognizable cause of 

action. In tlic alternative, Fernaiidez requcsts additioiial time to file an mswcr. 

“11 the plaintiff fails to take proceedings fbr the entry oljudgnieiil within one year after 

the d e h l t ,  the court shall not enter judgment but shall dismiss the complaint as abandoned, 

without costs, upon its own initiative or on motion, unless sullicient cause is shown why the 

complaint should not be dismissed.” CPLR 32 15 (c). Fernmdez claims that ‘I’owcr coiiinicnccd 

the instant action on November 29, 2010, because that date was typed on the i‘ace of the 

summons, as prcparcd by Tower’s counsel. 1,inder Affirm., Ex, A.  FernandeL then builds her 

argument on thc November 29, 2010 datc, and fiiids that it leads to rower’s failure to coiiiply 

with statute. I lowever, Fernandcz ignores the actual coimieiicenient date, the date of filing, tlic 

date the index nunibcr was obtained, ‘I 12/6/10,” handwritten on the summons. ‘I’he copy of tlic 

suimnions scanned on the Supreme Court Records On-Line Li hrary bears the stamped filing datc 

of “Dec 06 20 10.” 

As a matter of right, Tower filed ;in amended complaint on January 4, 201 I ,  which it 

aff-ixcd to Fernandc7’s door at the Building, on Fehruary 1 , 201 1, with tlic suinnioiis, after four 

unsucccssfd atteiiipts at personal service. Thoinas A f h i . ,  Ex. K, Affidavit of Scrvice. Copies 

of the suiiiimoiis and amendcd complaint were mailed to FcriiandeL the next day, according to the 

Affidavit of Scrvice, which itself was filed with the County Clerk on February 14, 201 1. A 
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courtesy copy of the Simmons and of the amended coinplaint were sent to Fernandez's counsel 

in the PcrtiandeL action. Id., Ex, I,. Pcrnandcz ncvcr appeared or answered in the instant action, 

cven after Tower sent her a dehult notice on Novcinber 10, 201 1 .  Zd., Ex. M. 

Her final date to  answer, appear or move was March 26, 201 1 ,  CPLK 320 (a) providcs 

that "thc appearance shall be made witliin thirty days aftcr service is complete," when service j s  

effccted by alternate service. Scrvicc is complete, pursuant to ('P1,R 308 (4), 10 days afier the 

filing of proof of servicc, which occurred on February 14, 20 1 1. l'herefore, Tower's motion to 

declare a dehult against Fcrnandcz, filcd on March 14, 2012, was timely, pursuant to C'PI,K 

3215. Feriiandez's cross motion to dismiss the complaint for hilurc to ta lc  a default within onc 

year, therelore, is denied. 

Fernandez coiiteiids that she had no contractual rclationship with Tower, and was not 

required to notify it of any potential claini or lawsuit. 'Thus, she argues that the complaint fails to 

state a legally cognizable causc of actioti against her. Tower responds that Fernandez is a propcr 

party to the instant action, because a judgment against Shaptom can affect hcr personal in%jury 

suit. Support [or this position is best articulated by C / . S .  IJndwwritws Ins. (Yo. v Lnnduu (679 I; 

Supp 2d 330,33S [EL) N Y  20101): 
"Even if [insurer] only named the [insured] as defendants, and thus the action was 
purely between the two parties to the insurance contract, the result of' any 
declaratory .judgment denying coverage would practically arfect the iiijured 
parties in exactly the same way as if they had been named defendants. The Court 
would dcterminc tlie meaning of the policy and, if it found no covcrage for the 
circuinstaiiccs set forth in tlie injured parties' allegations, those partics would have 
no rights to iiidemnilication lroni the insurer anyway. I he tort claimants are thus 
'bound' to the Court's coverage deterinination irrcspcctive o f  their prcsence in the 
case caption." 

See crlso Tower Im.  C'o o f N .  I: 17 Mercos L 'Inynnei C'hinzrch, Innc.., 201 0 NY Slip Op 321 14( IJ): 

201 0 NY M i x  LEXIS 3775 (Sup Ct, NY Couiity July 29, 2010); OneReucwn Ins. C-'o I) 

Frezindrchiili, 201 1 WI, 3739427, 201 I IJS Dist LGXIS 94852 (WLI NY h g .  24, 201 1). Tower 

lias a lcgally cognizable cause ol'actioii against Fcmandez, and tlic instant action shall not be 

disniisscd as  against her. 
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When a defcndant has failed to appcar, ”the plaintill may seek a default judgment 

against him.” C’PI , I<  321 5 (a). However, CPLR 3102 (d) permits the court to “extend the time to 

appcar o r  plead, or compel the acceptance ol‘ a pleading uiitiimcly scrvccl, upon such t e rm CIS 

may bc just and upon a showing of rcasonable excuse lor delay or default.” ”LA) showing of a 

potential meritorious defense is not an essential component of a motion to serve a late answer 

(CPLR 30 12 Id]) where, as herc, no default order or judgment has been entcrcd.” Jones \I J J J  

Equities Lf,C ’, 57 AD3d 6 5 ,  8 1 ( 1  st Ikp t  2008). Yet, Pernaiidez requests ai1 cxtcnsion of timc to 

answcr in only onc sentence, without offering any explanation or t‘xc~isc for her one-and-a-half 

year dclay. Nevertheless, hcr cross motion tg extend her tinic to answer the coinplaint is granted. 

Whether an active party or not to the instant action, licr tcstiinoiiy as a iiiaterial witness should bc 

vital to the case. Kctaining her as a party also providcs a greater opportunity for tlic othcr 

litigants to conduct discovery. 

Accordingly, it is 

OK13MII~D that plaintiff’l’owcr Jnsurance Company of Ncw York’s motion fbr 

summary judgment, pursuant to CPLR 32 12, dcclaring that i t  has no duty to defcnd or indemnify 

defendant Shaptoni Rcalty Corp. also known as Shapton Realty Corp. in Fcmirndez 17 Shuptom 

Realty C’07”117., Bronx County index No. 305241/2009, is denied; and it is further 

ORDEIIElI tliat plaintifl‘l’ower Iiisuraiicc C’ompaiiy of New York’s motion for 

the cntry o f  juclgnicnt on default against defendanl Maria Fcmandu is denied; arid it is further 

ORI)ERE:,D that defendant Shaptoin Realty Corp. also lciiown as Shapton Realty C‘orp.’~ 

cross motion for suiiiinary judgment in its favor, pursuant to CPI ,R 32 12, dismissing the 

complaint, is denied; arid it is fk-thcr 

ORDER tir) that defendant Maria Fernandez’s cross motion to dismiss the 

complaint is denied in its entirety; and it is further 

OR13FtlED that dcfctidant Maria Fernandcz’s cross iiiotimi for an extension of 

time to answer the complaint is granted, and she shall scrve an aiiswcr to the complaint or 
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otherwisc rcspoiid thereto within 20 days of service o f a  copy of this order with notice of entry 

DATED: October b$- ,2012 
7 

ENTER: 

NEW YORK 
COUNTY CLERK’S OFFICE 

I 

12 
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