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SUPREME COURT OF THE STATE OF NEW YORK 
I 

NEW YORK COUNTY 

PRESENT: 
HON. ANIL C. SINGH :1 

SUPREME COURT JUS~ 

[ 
I 

\ 

Index Number: 652905/2011 
GONG, SHAOFAN 

vs 
DOW JONES & CO. INC. T/ATHE 

'"-

Sequence Number: 001 

DISMISS ACTION il 
,_.- I[ 

PART 6) 

INDEX NO. ____ _ 

MonON DATE ___ _ 

MonON SEQ. NO. __ _ 

The following papers, numbered 1 to __ , were read on this motion to/for _____________ _ 

Notice of Motion/Order to Show Cause - Affidavits -IIIIEXhlbits I No(s)., _____ _ 

Answering Affidavits - Exhibits _____ -..-..;:....-_________ _ I No(s). _____ _ 

Replying Affidavits II I No(s). _____ _ 

Upon the foregoing papers, it is ord~red that this lotion is c1 ~C,·~ I~ 
t~t.. M/)(.l(J /Y\t..t1lo/~,Jw",- Jt1/~'~/\. 

a- ceo ItItf/\u W, l:t .. 

Dated: 71 '1.51, l­
I 

--IofL0~_Cl_~---',J.S.C. 
HON. ANn. C. SIN~ 

SUPREME COURT JUSTICB 
1. CHECK ONE: ........•..•...••............•.•.....•...••..•.•....•...••..••....... ' CASE DISPOSED [j NON-FINAL DISPOSITION 

I 
2. CHECK AS APPROPRIATE: ....••.•......•......•.•••• MOTION IS: [] GRANTED 0 DENIED 

I 
3. CHECK IF APPROPRIATE: ................................................ CD SETTLE ORDER 

o GRANTED IN PART o OTHER 

o SUBMIT ORDER 
I 

CO DO NOT POST o FIDUCI,.\RY APPOINTMENT 0 REFERENC 
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; 
I 
1 

II 
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: lAS:: PART 61!1 
-------------------------------i--------x 
SHAOFAN GONG, 

Plaintiff, i 
,j 

-against- J 

II 
DOW JONES & COMPANY, INC. (T/A "THE 
WALL STREET JOURNAL"), DAILY NEWS, L.P. 
(T/A "DAILY NEWS"), NYP HOLDINGS, INC. 

1 

("NEW YORK POST"), TIME. WARNER Ci:ABLE, 
INC. (T/A "NYl.com"), CBS RADIO) INC. 
(T/A "CBS RADIO"), and NEW YORKilCITY 
POLICE DEPARTMENT (NYPD) C/O THE CITY 
OF NEW YORK,I 

Index No. 652905/11 

Motions bearing sequence numbers 001, 002, 003 and 004 are 

consolidated for disposition. , 

h . . ' . f d f;1 . b l' . f f h f T lS lS an actlon or e ~matlon y p alntl S ao an Gong, 

il arising from certain police reports and subsequent newspaper and 
.1 

television reports which stated that he was the perpetrator of a 

murder-suicide in Queens, 
I 

New I York. 
i 
I 

Defel1dants New York City 

Police Department (NYPD), Dow Jones & Company, Inc. (Dow Jones), . 1 
Daily News, L.P. {Daily News}, NYP Holdings, Inc. (NY Post), Time 

Warner Cable, Inc. (Time Warner), and CBS Radio, Inc. (CBS Radio) 
'. I 

i move, pursuant to CPLR 3211 (a) (7), for an order dismissing the 
i 

1 

, 

- ! 
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" 

complaint. For the reasons sta1±.ed 
i ~ 

below, the motions are granted 

and the complaint is dismissed. :1 

Background 

, 

J 
I 

On October 24, 2010, the NYPD 
J 

issued a press release regarding 
1 

I 

a fire that occurred the prio'~ 
, ! 

day in Flushing, Queens. The 

initial press release stated: , 
Ii I 

On Saturday October 23, 2010 at approximately 
1449 hrs inside of JJ~36-79 Roosevelt Avenue, 
within the confines • [of] the 109 Precinct,' 
Police resp~nded to a~911 call of a: fire. FDNY 
responded and extingu'ished the fire when two 
unidentified ,males were discovered in a third 
floor office. EMS alsb respo~ded to the 
scene and pronounced ~ictim #1, a MIA, DOA at 
the scene. Victim ~#2, also a MIA, was 
transported to Booth I[Memorial Hospital where 
he listed in ·critical~condition. The Medical 
Examiner will determine the cause of death. 
The Fire Marshal will determine the cause of 
the fire. The investi'gation is ongoing. 

" 

Later that day, the NYPD;! issued an updated press release, 

, "# h \ b 'd~ t'f' d Ch X' MI I 2 statlng: "Vlctlm 1 as een 1 en 1 le as Hu, ang- ln A 4 
:, 
I 

4112 Union Street Queens. The' second indi~idual was pronounced 

[sic] at 2024 hours at; Booth Mlmorial Hospital. His identity is 

The press 

The incident is! still under investigation." 
, II 

release was upd~ted a second time on October 24th, 

still pending. 

i 
stating: "As a result of an inViestigation, ,I 

II 
the death of victim #1 

:1 
1 

., 

'I 
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i 

has been reclassified as h .Ld h (. a omlcl e. T e second DOA who dled at 

Booth Memorial Hospital) has blen identified as: Gong, Shao-Fan 

I 
M/A/27 Unknown address. The address of the first DOA (pronounced 

at the scene of the fire) has be~n corrected:lHu, Chang Xin M/A/42 
i j 

136-79 Roosevelt Ave., Queens. :1 

'I 

Thereafter, on October 25 th
) various media outlets, including 

I 
defendants, reported on the events, including an identification of 

, 
the second deceased man as Shaofan Gong. Each of the defendants, 

.r '. 
with the exception of CBS Radio'jreported ~hat plaintiff had killed 

the second individual before setting fire to the apartment and then 

~he CBS Ii Radio report, as quoted in the committing suicide. 

complaint, states that the first: individual's death was considered 
, :i l 

to be a homicide, and allegedly implies that plaintiff was 
:1 

responsible, by stating that th~ two men had gotten into a fight. 

In each case, the 'articles:1 attributed the information to the 
I 

NYPD. The Wall Street Journal :and Time Warner (through NY1.com) 
, 

eventually issued corrections. I 

'II . 
Plaintiff commenced this ac'tion on October 21, 2011, asserting 

, 1 
claims for defamation, 'false light, and intentional infliction of 

" 
" 

I 

emotional distress based on the :police report and the reporting of 
! 

. i 
the event by the medla defendan~s. Plaintiff also seeks punitive 

:1 
damages and injunctive relief jin the form of an order from the 

3 
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court 
:1 

requiring all defendants to publish a correction and an 

apology. 

Motion sequences 001, 002 

,I 
:1 

'i 
il 

and 003 

Dow Jones, the Daily 
'I 

News, I the NY Post, Time Warner and CBS 

Radio, each move to dismiss the complaint for failure to state a 

cause of action. 

A. Defamation 

Plaintiff's first cause of! action is for defamation. It is 
i 

undisputed that plaintiff is a!private individual, not a public 

one. However, "a priva~,e person'j s alleged criminal conduct and the 

operation of the criminal justice system with respect to the 
'I 

disposition of the charges agai~st such an individual are matters 
i "' 

of legitimate public concern. II ,!pollnow v pou~hkeepsie Newspapers, 
II 

107 AD2d 10; 15 (2d Dept 1985), aff'd 67 NY2d 778 (1986); see 
,; ,I 

Maloney v Anton Community Newsp,apers, Inc., 16 AD3d 465 (2d Dept 

2005) ; 

1994) . 

issue of 

acted in 

Von Gerichten v Long Is. Advance, 202 AD2d 495 (2d Dept 

"[A] private person in'l a defamation action involving an 
:1 

public concern must plead and prove that the publisher 

I · '. bl,1 . th t dOd t . a gross y lrresponsl e manner Wl ou ue conSl era lon 
I . 

. , 
for the standards of information gathering and dissemination 

:1 

;i , 
4 
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i 
I 

'I 
ordinarily followed by responsfble parties. II Porcari v Gannett 

'I 
;1 

Satellite Info. Network, IncJI, 50 AD3d 993, 994 (2d Dept 

2008) (citation and internal quotiltion marks omitted); see Morsette 
:1 

v The Final Call, 309 AD2d 249 (1 st Dept 2003) . 

II 
Here, the complaint fails to allege any facts to demonstrate 

that any of the defendants acted !fin a grossly irresponsible manner. 
ij :1 

The complaint itself alleges that each of the news reports at issue 

derived from informati!bn proviided by the NYPD, including the 

information set forth in thei press releases from ,the NYPD. 

Moreover, each of the news account states that the information in 

such account is based on police sources and police statements. 

It has been held that news 'reporters are entitled to rely on 

reports supplied by la~ enforce~ent officials, including unsworn 

I 
statements, so long as the reporter has no -reason to doubt the I _ 

, accuracy of such inform~tion. sbe e.g. RObarb v Post-Standard, 52 
! ~ 1 

NY2d 843 (1981); Von Gerichten v'ILong Is. Adva'nce, 202 AD2d at 496; 

Mitchell v Herald Co., 137 AD2d 1213, 217 (4 th Dept 1988); Carlucci 
I! 
II 

v Poughkeepsie Newspapers, 88 AD2d 608, 609 (2d Dept 1982), aff'd 

jl 
57 NY2d 883 (1982). In such cases, the reporter cannot be said to 

; 

; 

have been grossly irresponsible, i even when the information provided 

. i 
by the police later proves to be inaccurate. 

, ,I 
, ;1 

Here, the complaint alleges no facts to suggest that any of 
,I 
:1 

5 

[* 6]



the defendants knew, or had 
:1 

any 
I 

reason to suspect, that the 
, 

information provided by the NYFD, including the press releases, 

would later prove 'to be inaccurJte with resp~ct to plaintiff. As 
~ I 

such, the complaint fails to allege that any of the defendants' 

, , I 
were grossly 1rrespons1~le 

, ·1 
of action for defamation. 

l 

and, therefore, fails to state actions 

a cause 

In any event, the complaiJt would be dismissed pursuant to 

74, '~hich prlvides that Civil Rights Law § 

A civil action cannot be maintained against 
any person, firm or corporation, for the 
publication of a fair; and true report of any 
judicial proceeding, legislative proceeding or 
other official procee~ing, or for any heading 
of the report which is a fair' and true 
headnote of the state~ent published. 

1 IJ 
I 

,See Akpinar v Moran, 83 AD3d 458, 459 (1st Dept 2011). 
,! . 

The definition of what con~titutes an Of'ficial proceeding has 
, !I 

I 
been broadly construed., In general, a media report "is protected 

,I 1 

as long as it concerns activiti~s which are ~ithin the prescribed 
. 'II· 

duties of a public body. The test is whether the report concerns 
I 

I 
action taken by a person officially empowered to do so. ", Freeze 

I 
Right Refrig. & A.C. Servs. v City of New York, 101 AD2d 175, 182 

! !. 

(pt Dept 1984) (citation and int'ernal quotation marks omitted) . 
:1 

"Judicial interpretation of section 74 has made it clear that 

an article need not be a verbatim account 1 or even a precisely 

6 

'I 
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'I 

accurate report of an official lproCeeding to be a fair and true 
; 

report of, such a proceeding." ~d. at 183 (citation and internal 
:1 
'I 

quotation marks omitted). Moreover, a reporter is protected even 
'I 
'I 

if information in the:1 official proceeding later proves to be 
~ :I 

inaccurate. "Section ,,74, however, was designed precisely to 

protect the publisher of a fair and true report from liability for 
, 

just such an error and; to reli~ve it of any duty to expose the 
1 

'I 

error through its own investigadion." Id. 
'I 

j 
0, 

Here, it is not disputed th~t the NYPD 

,0 :1 d 1 ' 

is an entity officially 

empowered to lnvestlga~e the un er ylng events at issue here. 
, 

Moreover, the complaint ':does not set forth any facts to demonstrate 

that the defendants did not fai~ly or accurately repor~ the facts 
1 

as set forth by the'NYPD. The f~ct that certain facts proved to be 
i' 

'I l 
inaccurate does not change the outcome here. ' 

False Light i I 
Plaintiff's second cause of action asserts that defendants 

2 . 

I 
placed plaintiff in a "false light." However, "New York does not 

recognize a tort ... for placing someone in a 'false light. '" Cruz 

v Latin 
i 

216 AD2d 50! 51 (pt Dept 1995) , News Impacto Newspaper, 
'I 1 

'I 
quoting Arrington v New York Times Co. , 55 NY2d 433, 442 (1982) 

If 

cert denied 459 US 1146 (1983) ; see Sarwer v Conde Nast 

,7 
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Publications, Inc., 237 AD2d 191!, 
1i 

191 (1st Dept 1997) . Therefore, 

this cause of action is dismiss~d. 
! 

3. Emotional Distress 

, 

Plaintiff's third cause ;of action, for intentional and 
{ 1 

.1 
reckless infliction of emotional distress, is also dismissed. "In 

- . ':1 
1 

order to establish intentional ~infliction of emotional distress, 
I 

. !I 
the plaintiff must prove four elements: (1) extreme and outrageous 

, ~I 
I 

conduct; (2) intent to cause" or disregard of a substantial 
• 

probability of causing, severellemotional 
" 

distress; (3 ) a causal 

and (4) severe emotional 
i 

connection between the conduct and injury; 

distress." Capellupo v Nassau 
i 

Health Care 

I 
Corp., AD2d 

NYS2d 2012 WL 2819354, *~ (2d Dept 2012). The tort arises 

i 
from conduct which is "so outra'geous in character, and so extreme 

. f 
in degree, as to go beyond all possible bounds of decency, and to 

, . 
d ~ 

be regarded as atrocious, and utterly intolerable in a civilized 

community". Id. (cita~ions and:1 internal quotation marks omitted) . 
i i 

Here, plaintiff has not ailleged any conduct by any of the 

defendants which satisf"ies the ~tandard for intentional infliction 
I . 

of emotional distress. Nor has plaintiff alleged any reckless 

d b d f d :1 hI' 11 h con uct y e en ants. At f!lost, t e comp a1.nt a eges t at 

defendants published accounts o~ 
:1 
I 

the incident which were based on 

8 
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police reports that they reasonably believed to be accurate. The 
I 

fact that the reports later prov~d to be inaccurate does not render 
- , 

I 
defendants' conduct reckless, and plaintiff has not set forth any 

: il 
facts to demonstrate that defendants knew, or should have known, 

that the police reports ~were ina~curate, or that they had a duty to 
i 

investigate the accuracy of thei police reports. Therefore, this 

claim is dismissed. 

,I 

4. P ·t· D d P 1·'1. I· . unl 1ve amages an re 1~1nary nJunct10n 
I 

.1 ' 

The complaint als~ seeks p~nitive damag~s and a preliminary 

injunction in the form of an otder from the court requiring all 

defendants to publish a correction and an apology. Both of these 

requests are dismissed, ~in light of the dismissal of the complaint. 

• 
:1 

New York City Police Departmentl- Motion Sequence 004 
, I 
l d . . ,[ h 1 . h d h The NYPD moves to lsmlss;t e comp alnt on t e groun tat, 

among other things, it 'is not j proper party to this action. 
! 

It 

also states that, in any event,:plaintiff failed to timely file a 

notice of claim. 

1. Proper Party 

As a threshold matter, 

I 
d 

~ I 
i 
'i 

th~1 
It 
i 

NYPD argues ,that it is a mayoral 

agency, and, therefore, under tHe New York City Charter (Charter-), 
i 

9 
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not a legal entity that' is 

:1 

~I 
amenable to suit. 

Section 396 of the Charte~ provides 

proceedin~s for the recovery of j~enalties 
that "[alII actions and 

for the violation of any 

law shall be brought in the name' of the City of New York and not in 
,I ~ 

that of any agency, except wher~ otherwise provided by law." See 
I I, 

Funt v Human Resources Admin. of the City of N. Y., 68 AD3d 490, 490 

,I i 
(1 st Dept 2009) (Human Resources Administration not a proper party) ; 

it 
Siino v Department of Educ. of City of N.Y., 44 AD3d 568, 568 (1 st 

, . " 

Dept 2007) (Department cif Invest~gation not a,1 proper party) . 
II 

It has previously been held that the NYPD is not an entity 
, :[ 

amenable to suit. See Verponi v City of New York, 31 Misc 3d 
i 

1230 (A) 2011 NY Slip Op 50908 (U)ll (Sup 
~ 

Ct, Kings County 2011) ; Aldas 

v City of New York, 401422/2009! (Sup Ct, NY County), citing Lauro 

v Charles, 219 F3d 202, 205 n ':2 (2d Cir 2000); see Bailey v New 
.1 
" 

York City Police Dept., 910:1 F Supp 116, 117 (ED NY 1996). 
I 

Moreover, plaintiff puts forth rio case law and cites to no statutes 
, i 

,~ 

which provide otherwise. Therefore, this action is dismissed as 
:\ 

against the NYPD. ~ 

2. Notice of Claim 

The complaint states, in caption, that this action was 

commenced against the NYPD, "c/o The City of New York." As set 
I 

'I forth above, the NYPD is not a proper party. However, even if the 

I 
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'~ 

·1 

court were to construe the compl~int as having been brought against 
:1 

the City of New York,' the act'ion would still be dismissed for 
, I 
, . I 

failure to timely file a notlce of claim. 
" j 

General Municipal Law 50-e.;(l) (a) provides that: 

:1 . 
In any case founded upon tort where a notlce 
of claim is 10 requireq! by law as a con~i tion 
precedent to the com~~ncement of an actlon or 
special proceeding I against a public 
corporation ... the i notice of' claim shall 
comply with and be s~rved in accordance with 
the provisions of this section within ninety 
days after the claim ;~rises. 

:[ 
A notice of claim'must be ~imely filed in defamation cases. 

i 
See e.g. Hale v Scopac, 74 AD3d' 1906 (4 th Dept 2010) i Matter of La 

Barbera v Town of Woodstock, 2~1 AD3d 1054, 1;b57 (3d Dept 2006) . 

Ii 
Here, the NYPD press releases were dated October 24, 2010 and 

il . 
the media reports were dated October 25 th

• As such, plaintiff's , 
I 

claim accrued at least, as of October 25, 2010, and the notice of 

'. 'i 
claim had to be filed in January of 2010. However, it is 

.' Ii 
undisputed that plaintiff has riot yet filed a notice of claim. 

:[ 
Nor has plaintiff 'timely sought leave to file a late notice of 

I 

claim. "A petition for leave to serve a late notice of claim upon 
Ii 1 , I 

a public authority may not be ~ade more than one year and 90 days 
,! 
" after the happening' of the event upon which the claim is based, 
:[ 

unless the statute has 'been torled." Matter of Alvarez v New York 

Ci ty Hous. Auth., AD3d , ,2012 WL 2819322, *1 (2d Dept 2012) 
I 

:! 
:0 ., 
ill 

·1 , 
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'-.--

I 
1 

Here, plaintiff has not sought rbave to file a late notice of claim 
'I 

and does not address the issu~ in its opposition to defendant's 

motion. 

Accordingly, 

ORDERED that 

CBS Radio, Inc. 

it is 

the motion to 'dismiss the complaint by defendant 

(sequence 001)1~ is granted land the complaint is 

'I 
dismissed; and it is further '! 

ORDERED that the motion to,pismiss the complaint by defendants 

Dow Jones & Company, Inc., Dail~ News, L.P. and NYP Holdings, Inc. , 
(sequence 002), is granted and ~the complaint is dismissed; and it 

is further ,j 

ORDERED that the motion tJ dismiss the complaint by defendant 

Time Warner Cable, Inc. 
j 

(sequence 003), i is granted and the 
Ii 

complaint is dismissed; and it!iS further 

ORDERED that the motion to dismiss the complaint by defendant 
1 

New York City pOlice'Departmen~, sequence 004, is granted and the 
'I 

complaint is dismissed; and it ilis further 

ORDERED. that the Clerk 'I is directed' to enter judgment 
i 

II 
'dismissing the action with cost~ and disbursements as taxed by the 

Clerk. 

DATED: 112.)"\ ,'L- E[:.Q..C; 
J.S.C. \....... 

HON. AND... C. SINGH ----
SUPREME COURT JUSTICE 

12 
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